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1. INTRODUCTION

1.1. Object and objective of the analysis

In the first volume of the enforcement methodology we focused mainly on the static description
of the system of intellectual property rights and the system of the enforcement of these rights;
the methods that prevailed in our analysis when describing these - in their essence normative -
phenomena were juristic ones, which applied to the description and interpretation of effective
legal rules establishing the particular legal institutes and the framework for the activities of
respective institutions with powers in intellectual property rights enforcement. This juristic view
was extended especially in the third part of the first volume by some metajuristic standpoints,
when we described the intellectual property rights enforcement as a certain normative but at the
same time social system. We thus included particularly in the third part of the first volume of the
methodology also some contemplations from the field of sociology, economy and even social
ethics. These considerations were indented only to extend and add to the juristic viewpoint of the
described phenomena, in order that the setting of our considerations into this broader
metajuristic framework served as a background for more complex explanatory deliberations
within the evaluating of the existent legislation, which in a number of cases must necessarily
overreach the extent of a mere exegesis and be supported by a value framework contentually
defining all more complex normative systems.

In this second volume we now present we would like to elaborate on these data. In this volume,
the object of our analysis will not be the static description of certain mostly normative
phenomena anymore, but we will shift our focus towards the dynamic functioning of the system
of intellectual property rights enforcement including the evaluation of the functioning of the
system in terms of the meeting of the system objectives.

Within the framework of thus oriented considerations we will further focus on some factual
limitations and reserves in the functioning of the system of industrial property rights
enforcement, the disclosing of which was made possible due to the discussions of the first
volume of the methodology with its audience consisting of the relevant state administration
authorities and the suggestions to the first volume submitted by them.

Another area where we intend to expand our viewpoint is the complementing of our juristic
analysis hitherto made from de lege lata point of view by de lege ferenda viewpoint, in particular
in relation to the factual imperfections and reserves which we have discovered in the functioning
of the system, or which have been communicated to us. Our approach in this matter is based on
the reasoning that in relation to some of the values internalized by the system of intellectual
property rights enforcement which also create a part of the Czech constitutional order, in
particular in relation to the value of legal certainty, legal order stability and the protection of the
confidence of the citizens in law, the priority is to attempt to make the best of the hitherto
legislation framework within the attaining of the goals of the intellectual property rights
protection system; indeed, it was with a view to the achieving of such goals that the relevant
legislation was adopted, and it should therefore be assumed that it can serve sufficiently to the
achieving of the objectives implicitly or even explicitly declared. This approach places de lege
ferenda consideration to the second position in the formulation of our conclusions and
recommendations how to improve the present state. We decided for this approach being fully
aware of the fact that the legislative power in the Czech Republic pertains within the framework
created by the Constitution and constitutional order to the Parliament of the Czech Republic.
Therefore, we will rarely resort to the formulation of concrete recommendations from de lege
ferenda area, just in those exceptional cases when it appears as especially advantageous with a
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view to the effective legislation as well as to the present degree of actual operation of state
administration authorities or other institutions acting in the intellectual property rights
enforcement. Usually, we do so in concrete consultations with the representatives of relevant
authorities in this field.

Our de lege ferenda considerations however cannot end with these concrete recommendations
from de lege ferenda area. Such considerations are a natural complement of broader (not only
exegetical) explanatory considerations in the evaluation of the effective legislation and do not
necessarily lead to concrete recommendations in the area of legislation. It is a known fact that a
legal doctrine affects the content of the adopted legal regulations in most cases indirectly,
without formulating concrete conclusions or recommendations for a new legislation, as the need
for legal regulations often stems already from a mere evaluation of the legal regulation and its
interpretation, or maybe from the presentation of various possibilities of an interpretation, in the
legal doctrine. Already the formulating of such “weaker” doctrinal conclusions enables in a
number of cases to identify present problems and at the same time also the structures in the
framework of which the solution can be optimally developed. In this way, also the undesirable
intermeddling of the legal doctrine is avoided into the areas in which also broader value criteria
collected and regulated by means of political decisions should apply.

On all accounts, in the second volume of the methodology that we now present, we will focus
more on the evaluation of the existing legislation as well as on the functioning of the
enforcement system, while we are fully aware that these systems, and the system of intellectual
property rights as a normative system in particular, are by their nature evaluative systems, i.e.
systems, whose operation is based on continual evaluation of factual states, i.e. especially of the
behaviour of the legal norms recipients from the point of view of the legal norms forming this
system including its contents. Therefore, it will be impossible for the external evaluation of both
of the systems to disengage from the internal evaluation made by the systems themselves, in
order that an undesirable abstraction from the subject itself of our analytical interest.

1.2. Methodology background

As already stated above, in the first volume, juristic methods were employed in the first place, as
they are usually used in legal doctrine for the descriptions of normative phenomena and
particularly the effective legislation. These traditional methods were supplemented only to a
very limited extent by methods, which enable to exceed the framework of a mere description and
exegetical interpretation of legal status. One of such methods was also the conducting of a
certain basic grade of sociological observance, whose results were available to the authors from
open sources, such as the Journal of the Industrial Property Office or the web sites of some
institutions, as well as the including, also in a very limited scope, of certain amount of economic
empiria available from economic press and spread presently in generally accepted conclusions of
economic science. Even when we accepted those extraneous features, we however turned again
and again to the juristic root of our analysis, where the internalization of these features could
serve especially to the teleological considerations related in particular to the meaning and
purpose of the relevant legal regulation.

In the submitted second volume of methodology, named “Methodology of collaboration between
respective institutions with powers in intellectual property rights enforcement” not without
reason, we will elaborate on these methodology sources. In view of the mostly juristic focus of
our work, our methods will also remain predominantly juristic. The starting point of all our
contemplations will be the description and interpretation of present legislation. In contrast to the
first volume, nevertheless, our deliberations will not be limited to, however broadly perceived,
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interpretation of present legislation, but will include also the description of the actual activity of
respective institutions with powers in intellectual property rights enforcement, above all with a
view to their mutual collaboration, but also with a view to further possibilities of such
collaboration which have been made possible by the present legislation. As already notified
above under point 1.1, we will go even further and will evaluate the system of intellectual
property rights enforcement as a system whose indispensable part are institutions with a personal
substrate (above all, administrative agencies) with competencies in such rights enforcement, as
well as the evaluation — in certain aspects — of (substantial-law) system of intellectual property
rights. On the basis of such considerations we will then continue with general and in especial
cases also concrete reasoning from de lege ferenda area in relation with the meeting of the
objectives of the system of intellectual property rights enforcement.

Such contentual overlap of our work focus will undoubtedly demand also methodological
overlap as far as the processed employed in our research are concerned. The indispensable
methodological instrument but also legitimization source of our work was the consultations with
relevant institutions whose functioning we are to analytically evaluate, discussions both formal
and informal with the representatives of such institutions and careful study of their suggestions
supplied especially in the course of the period after the completion of the first volume of
methodology and its submitting to such institutions representatives. These communication
processes which can be com grano salis denominated as consultations (in the loose sense of the
term) has opened for us at the same time in a number of cases the view of some empirical
knowledge gathered within the framework of the institutions activities, may it concern the
activity in itself (i.e. is a sort of an self-reflection of their own operation) or the procedures and
activities of other institutions participating in intellectual property rights enforcement, but also
other elements of the system of intellectual property rights enforcement, in particular the
intellectual property rights holders and infringers or alleged infringers. We will attempt at
making the full use of such empirical knowledge conveyed to us by the individual institutions,
which were consulted in the second volume of methodology, either by means of direct
incorporation into the text we are submitting or by using such knowledge for further reasoning
as only implicit resources.

However, the consultations with the respective institutions with powers in intellectual property
rights enforcement were not of only statical character consisting in the gathering and
communication of a certain type of empirical information, but involved also a dynamical
component consisting in direct sharing of experience with the functioning of the enforcement
system, if it reflects on the activities of the respective institutions, and suggestions to the
improvement. Within these consultations, also some suggestions from legislation area were
touched, even if most of such suggestions were restricted to the maximum use of the margin of
manoeuvre provided respectively to the individual institutions by the national legislation, as is in
accordance with our principle of priorization of the non-legislative measures presented under
point 1.1. In this scope, our deliberations based on the consultations with the addressed
institutions will overreach the area of theoretical presentation, and thus also the entire
methodology spectrum available, and will move to the area which can be with some reservations
denoted as the area of applied research.

In this area, the prevailing applied method is the teleological method which makes it possible to
set within the framework of general objectives and values defining the content of the intellectual
property rights enforcement system specific groups of partial goals at various levels within an
imaginary measuring scale of the individual finalities monitored by the rights enforcement
system as a complex as well as by the individual institutions which this system consist of. Some
elements identified in the course of the creation of the first part and the consultations which
followed as the means, or more precisely, possible means to the achieving of some of the
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objective of intellectual property rights enforcement system as a complex will then within the
framework of this teleological procedure appear already as particular objectives, while the crux
of our survey will be shifted towards the searching for other means — not only from the area of
legislation — to achieve the particular objectives. Obviously, in all this, the primary method of
juristic analysis which we apply in both volumes of the presented methodology in combination
with necessary features of synthetical contemplations using especially the potential of the
conclusions of the first volume of this methodology as well as the whole spectrum of the
consultations with the individual addressed institutions should still be kept in view and not
abandoned altogether. Especially these synthetical contemplations will make it possible to
identify among all the possible relevant elements of teleological contemplations the most
adequate ones from the point of view of the meeting of both particular and general goals of the
enforcement system, especially with a view to the need of mutual congruency between the
individual newly set particular objectives.

Similarly to the first volume of this methodology, also in this volume the specific procedures
will be supplemented by using empirical knowledge conveyed by respective institutions with
powers in intellectual property rights enforcement as well as through the newspapers and
specialized legal or even economic periodicals. The indispensable source of information of
empirical nature is also the experience of the authors of the methodology from their work in a
law office specializing mainly in the intellectual property rights.
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2. COLLABORATION IN THE AREA OF INTELLECTUAL PROPERTY
RIGHTS ENFORCEMENT

2.1. Collaboration as a notion

2.1.1. Collaboration — legal notion?

For the defining of the content of the second part of the presented methodology, collaboration is
the key word. According to the requirements of the contracting party, this part shall be focused
on the methodology of the “collaboration of the respective institutions with powers in the
enforcement of intellectual property rights”. As the “collaboration” between the respective
institutions will be mentioned repeatedly in the following text, we see it as appropriate to
premise several notes on what will be meant by such collaboration and what indeed are the
possible forms of the potential collaboration between the respective institutions with
competencies in intellectual property rights enforcement.

Unlike a whole range of other notions used in the definition of the thematic specialization of the
methodology, such as “power”, “competence”, “jurisdiction”, “public administration authority”,
but also “institution”, the notion “collaboration” is not a primarily legal one. The word comes
from general language and denotes a certain form of work of several persons or institutions,
which is characterized by the contributing of such participating persons or institutions to the
work or activity being conducted. The dictionary of literary Czech language defines the notion
“collaboration” as “work common to two or more persons or institutions”, stating “concurrence”

as a synonym.

However, a conclusion that the content of the notion ,,collaboration” lacks legal relevance would
be wrong; this applies especially to the area of administrative law. Without directly mentioning
“collaboration”, the effective code of administrative procedure (Act No. 500/2004 Coll.)
reminds in the provision of section 8 that “administrative authorities pursue the mutual accord of
all simultaneous procedures related to the identical rights or liabilities of the concerned person”.
The same provision of the code of administrative procedure orders administrative authorities to
notify without undue delay the concerned person of the fact that a number such procedures
proceeds simultaneously at various administrative authorities or other public authority bodies.
The provision of section 8 paragraph 2 of the administrative procedure code then goes even
further and explicitly states that “administrative authorities collaborate with a view to good
administration”. The normative content of the lastly cited provision is certainly limited;
however, we do not believe that this could be a mere declaration without any normative
significance. The word “collaborate” used in the indicative mode of the verbal expression of the
relevant legal rule should be perceived also in its normative sense, as an expression of the
obligation of administrative authorities to collaborate. Furthermore, the cited provision is
important also because it expresses the principle of good administration. This especially broad
and in its essence value principle stems from the experience gained in the operation of all the
member countries of the European Union and is transmitted as a concept in European Union
context, especially within the framework of the code of good administrative behaviour. The term
good administration covers the partial principles of legality, ban of discrimination in the sense of
equal treatment of all persons, the principle of proportionality and the principle of legitimate
expectations; a number of procedural principles then connect with these rules, especially from
the area of administrative proceedings principles. The meaning of the notion good
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administration can be described by such concepts as procedural correctness, due diligence and
legitimate expectations, equality and adequacy and last but not least the observing of sic utere
tuo, ut alienum non laedas principle.

After this reminder of the legal relevancy of the notion “collaboration”, we can go back to the
analysis of the concept as such.

2.1.2. Collaboration in the area of public power execution

In general context, the notion “collaborate” designates any mutually advantageous activity of
amore person or institutions in any work, however, in the context of public administration it is
obvious that the activities of public administration and possibly of other bodies (courts)
exercising public power in relation to intellectual property rights enforcement should be
understood by the “work”. As rather extensive part of the first volume of methodology (point
3.2) dealt with the analysis of (decisive and other) activities of all these authorities, it is
sufficient at this point to just refer to those descriptions. In this respect, it should be also
reminded that as long as such activity consists in state authority assertion, the principle
expressed in article 2 of paragraph 2 of the Charter of Rights and Freedoms applies in the full
extent; the state authority can thus be asserted only in cases and to the extend defined by law, in
the manner stipulated by the law. All forms of administrative activities (including actual
operations) can be used in state administration only on condition that they are legally based, i.e.
these must be such forms of activities, which are at least permitted by law, if not directly
imposed. Also, it should be kept in mind that the activities of state administration subjects are
directed towards the satisfaction of public (general) interest, while the criterion of public interest
is from the legal point of view in the evaluation of the activities of administrative authorities
always also the criterion of such activities legality.

The collaboration of the respective institutions with powers in the enforcement of intellectual
property rights, if these are state administration bodies, thus must consist entirely in the fact that
each of the administrative subjects conducts activities directed towards the satisfaction of public
(general) interests pursued by the respective bodies, while the respective bodies act in such a
way as to make it possible and easier for each other the realize the respective competences and
powers according to their purposes. Within the framework of intellectual property rights
enforcement, what is specific about the public interests pursued by the respective public
administration authorities participating in the intellectual property rights enforcement is the fact
that the public interests pursued by the respective authorities should basically not contradict each
other. The common public interest of the authorities in the respective areas is in the first place
the prevention and abatement of intellectual property rights infringements, and within this
framework the protection of the rights of intellectual property rights holders; as we established
in the first part of the methodology, these (subjective) rights create indispensable basis for the
activities of any authority in the field of intellectual property rights enforcement, as all these
rights are in their essence (subjective) private rights.

Despite this common interest, there are a number of specific public interests pursued by the
respective bodies with powers in intellectual property rights enforcement, which need not
necessarily be entirely congruent and whose observation by the respective authorities can call for
somewhat different stresses and priorities in their activities. The collaboration of these respective
bodies thus should not prejudice the consistent observation of those individual particular public
interests and must not in any case exceed or abuse their respective powers. It should also be
taken into consideration that in the whole range of the activities of public administration, the
principle of competence speciality applies, according to which the administration can conduct
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only activities focused on the realization of its purpose; from this principle also the positive
obligation derives not to discontinue these activities, as well as the negative obligation to abstain
from activities which would limit of impede the conduct of those activities directed towards the
accomplishment of the functions of the respective authorities.

2.1.3. Forms of collaboration explicitly imposed by law and other forms of
collaboration

From the viewpoint of the legal basis for the collaboration we can discern between the cases
where a certain form of collaboration with other public administration authorities is to a certain
public administration body (administrative office) imposed directly by law and cases where a
certain form of collaboration (i.e. specific form of activity of an administrative body in the
concurrence with another administrative body) is not directly imposed by law, but results
indirectly from legal definition of the purpose of the relevant authority including the definition
of such authority competence and powers; under all circumstances it must be maintained that
any legally admissible form of collaboration of administrative bodies must be at least covered by
the effective legislation in the definition of public interests, which have to be pursued by the
respective administrative bodies when exercising their powers.

The example of a form of collaboration explicitly presumed by law is e.g. the power (and
competence) of the State Agricultural and Food Inspection to issue certificates for the
registration of appellations of origins and geographical designations in the registry (section 3
paragraph 4 letter d) of Act No. 146/2002 Coll., as amended); this certificate is issued for the
Industrial Property Office which decides on the registration of appellations of origin and
geographical designations in the registry.

The example of collaboration which is not defined by explicit legal provision can be the
providing of information on the state of industrial property rights registration by the Industrial
Property Office for the individual state administration authorities participating in the intellectual
property rights enforcement, such as customs authorities. Although this activity is not explicitly
stated either in Act No. 14/1993 Coll.,, on Measures Concerning the Industrial Property
Protection, or in any other act as an activity which the Industrial Property Office is supposed to
conduct, it is not possible in view of public interest to arrive at a conclusion other than this form
of collaboration is necessary for the Industrial Property Office to perform its function and that it
is covered by public interest to provide protection of industrial property and to inform the public
of the state and content of industrial rights registration, which are both components of the
Industrial Property Office function.

2.1.4. Active and passive collaboration

In addition, active and passive collaboration can be discerned.

The active collaboration consists in the relevant administrative authority conducting a certain
positive activity in relation with another authority, e.g. issues reports or statements, supplies
samples, carries out actual operation, participates in consultations or similar.

As passive collaboration such situations can be described when an administrative authority just
executes its powers and carries out activities which are a part of its function, without coming
into direct contact by the conducting of such activities or by their results with another
administrative authority. An example can be the administration of the patent register and other
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registers of industrial rights by the Industrial Property Office. This activity certainly is crucial
for the informing of both private persons and other administrative offices of the state and
registration of industrial rights and significantly facilitates the collaboration between public
administration authorities with powers in intellectual property rights enforcement, as each of the
authorities has access to the public registers and to possibility to search in them. However, this
can not be perceived as active collaboration of the Industrial Property Office with another
authority, as the Industrial Property Office does not submit the results of its activity to another
authority or body, conduct the activity on their request or motion or (in the actual conducting of
the activity) comes into contact with such offices or bodies. Also these forms of activities of
administrative bodies should nevertheless be in our opinion listed under the term collaboration
in the broader sense of the word, as these forms of activities are indispensable in the conduction
of activities and execution of authorities of other public administrative bodies with powers in
intellectual property rights enforcement, in contrast to other forms of activities, which do not
directly affect the conducting of activities of other public administration bodies (e.g. the
deciding on the registration of a trademark into the register, unless the applicant is one of state
organizational components).

2.1.5. Collaboration invitational and spontaneous

The forms of collaboration between respective institutions with powers in intellectual property
rights enforcement can be further split into collaboration invitational and spontaneous. This
division partly relates to both of the previous classification, but is not identical to any of them.

The invitational collaboration is a form of collaboration where the collaborating body is directly
addressed by another authority, office or institution with request of a certain form of
collaboration, i.e. usually a certain result of administrative activity of the respective particular
(addressed) body. Again, an example can be a customs authority approaching the Industrial
Property Office with a request of a confirmation that a certain industrial right is effective at a
certain time, who is its holder and what is the content of the entitlement. This is an active
collaboration, without direct legal basis, although the invitational form of collaboration can be in
particular cases also explicitly legally based (however, it could be hardly conceived that this
could be a passive form of collaboration).

The spontaneous form of collaboration consists in a certain public administration authority
(office, institution) making available the results of an activity or the activity itself for another
authority (office, institution), without the authority’s (office, institution’s) request. An example
can be the placing of certain decisions of other pieces of information at a common web site
created with a view to coordinating the activities of intellectual property rights enforcement.
Also the spontaneous forms of collaboration can occur both in cases of collaboration with
explicit legal basis and cases without such explicit legal basis, as well as in cases of both active
and passive collaboration.

2.1.6. Collaboration provided, demanded and mutual collaboration

The last criterion of classification worth mentioning in our opinion is based on the relationship
between the collaborating authorities. The subject of this classification is not the collaboration as
such, i.e. the concurrence of the collaboration bodies, but the necessity of each individual
authority participating in the collaboration. From this point of view, the collaboration can be
divided in collaboration provided, collaboration demanded and mutual collaboration in the
stricter sense of the word.
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Collaboration provided is the activity of such administrative authority (office, institution), which
provides certain activity for another authority (office, institution), or possibly provides a result
of such activity to such body; the body then plays an active part within the framework of the
collaboration.

On the other hand, demanded collaboration occurs when a certain public administration
authority (office, institution) needs for the proper conducting of activities directed towards the
realization of the purpose of such authority another authority to co carry out a certain activity, or
provide a certain result of its activity; this is then demanded collaboration on the part of such
body.

In some cases then mutually collaborates several administrative authorities (offices, institutions),
without it being possible to discern whether one of such bodies demands a certain activity or
results of such activity from another, and which one is then in the position of the providing and
demanding body; in such a case it is mutual collaboration in the stricter sense of the word. An
example can be the above-mentioned common placing of decisions and other kinds of
information at a shared web site (portal).
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3. ANALYSIS OF THE SYSTEM OF COLLABORATION FROM DE LEGE
LATA POINT OF VIEW

3.1. Analysis of the particular kinds of activities of institutions with powers in
intellectual property rights enforcement

As advised earlier, our observations will be in this part focused especially on actual activities of
the respective institutions with powers in intellectual property rights enforcement, particularly
with respect to the mutual collaboration of such institutions. In order to analyse these activities,
it will be necessary in the first place to classify the particular activities according to their nature
into certain groups, which could then create the subject of our closer interest and which would
show common specific characteristics, either within one or more institutions conducting such
activity. Such analysis will then make it naturally possible for us to immediately proceed with
the analysis of the particular relations of the collaboration binding the individual institutions
participating in the intellectual property rights enforcement system in their mutual collaboration
of any sort (see 1.3 above).

First of all, it must be stated in respect that the individual kinds of activities of the institutions
within the system of intellectual property rights enforcement are not directly governed by any
law or other legal regulation; in other words, the classification of such activities does not
originate from effective legislation, with the exception of individual activities to which the
respective state administration bodies are authorized. The classification that we now present is
an ad hoc one, created for the purposes of our analysis, especially with a view to the analysis of
the functioning of the mutual collaboration of the individual institutions in the conducting of
such activities.

It ensues from the practical character of our classification that the presented sorting lacks unified
classificatory criterion. As already mentioned above, the individual character of the respective
kinds of activities carried out by the institutions participating in the enforcement of intellectual
property rights can be considered as a certain classificatory criterion. When using the term
“character”, we mean especially the actual nature of these activities from the point of view of the
functioning of the respective institutions, not the legal nature. Thus, our classificatory criterion is
not to what extent or whether at all a particular activity is regimented by law, or more precisely,
by a concrete act, but a typical manner in which the respective administrative authorities or
institutions proceed when conducting such activity.

Also, it is not decisive from our classification point of view to which extent the legal relations
can be influenced by the particular kind of activity, rights and justified interests of individual
persons who are or can be in this respect subjected to the relevant executor of public
administration or power. This is however a very significant aspect from the legal point of view,
which is why, although we will not employ this aspect as a classificatory criterion, we will pay
attention also to these mostly legal aspects in the analyses of the individual kinds of activities
where appropriate.

The nature of the typical activities carried out by the individual institutions participating in the
system of intellectual rights enforcement arises and can be described only within a definite
unified system of the enforcement of these rights. It is only within this system that the nature of
the relevant activities can be discerned by which the respective activities are typically
distinguished from other kinds of activities within the framework of one system. The criterion of
the typical nature of the particular activities thus necessarily results in the evaluating of the
respective particular kinds of activities from the point of view of their rank and function within
the whole system of intellectual property rights enforcement. The static criterion of typical
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nature thus gets into dynamic viewpoints of teleology order, which again enquire about the
functions of the individual kinds of activities within the whole system of intellectual property
rights enforcement and its practical operation. Such contemplations can also create a sort of a
pre-stage for the analysis of processes of mutual collaboration of the respective institutions with
a view to the attaining of mutual objectives of the intellectual property rights enforcement
system as a whole.

Let’s remind that the specific objectives of the intellectual property rights enforcement system
characterizing this system as a whole are in particular:

- the ensuring of the protection of private intellectual property rights;

- the ensuring of the observation of the concurrence of the behaviour of particularly
economic players but also any other persons with the law in the area of intellectual property;

- the ensuring of the actual enforceability of the rights and entitlements of individual
intellectual property rights holders with a view to the full realization of economic potential of
such rights;

- the prevention of intellectual property rights infringements;

- the informing of the public of both (subjective) intellectual property rights and
(objective) law in the area of intellectual property and on the state of the enforcement of these
rights (see part 3.1.7.1 of the first volume of the methodology).

Naturally, within the framework of the operation of the individual institutions, there is a whole
range of particular goals pursued by the particular activities of the institutions, which serve to
attain these specific objectives characterizing the system of intellectual property rights
enforcement as a whole.

With all such particular activities, or rather, particular goals, it is nevertheless possible to
observe a direct relation with the attaining of some of the above-defined objectives of the system
of intellectual property rights enforcement as a whole. While the institutions with powers in
intellectual property rights enforcement participate directly in the attaining of the specific goals
of the system of intellectual property rights enforcement as a whole through some of their
activities, other activities of theirs are of preparatory, auxiliary or supportive nature. The degree
of the correlation of these individual mediating activities with the actual attaining of the specific
goals of the system of intellectual property rights enforcement varies. Sometimes these activities
are crucial, without which the specific goals of the system of intellectual property rights
enforcement could not be achieved at all; for instance, without the issuing of decisions (usually
administrative acts) on concrete rights and obligations the specific goal of the protection of
subjective intellectual property rights could not be ensured. At other times, the activities
facilitate the attaining of the specific goals of the system of intellectual property rights
enforcement, their influence on the reaching of these specific objectives is not so pronounced;
this applies especially to the securing, preventory, monitoring and inspectional activities.

After these introductory contemplations we can proceed with the actual classification of the
individual kinds of activities of institutions with powers in the intellectual property rights
enforcement, as it will be used as a resource in the further text:

- informatory and educational activities;
- monitoring and inspectional activities;
- securing and preventory activities;

- investigatory/ascertaining activities;

- decision-making activities;

- executory activities.
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The classification that we present attempts to employ a certain chronological order, or a
procedure, of the conducting of these activities. This chronological procedure is however
traceable only at the level of the system of intellectual property rights enforcement as a whole,
while in the analysis of the functioning of the individual institutions participating in the
intellectual property rights enforcement it is as a rule possible to arrive at a conclusion that these
activities proceed often parallelly or without direct time correlation. In other cases, it will be
possible to observe within the analysis the activities of an individual institution participating in
intellectual property rights enforcement a certain chronology of the above outlined activities
within the solution of a certain concrete case or a complex of cases.

3.2. Significance of informatory and educational activities

The informatory and educational activities are designed to ensure within the system of
intellectual property rights enforcement as a whole primarily the providing information on the
state and content of the legislation governing the intellectual property rights (the law) to the
public, including the legislation of the intellectual property rights enforcement, as well as on the
state and content of the individual rights to intellectual property which are protected in a certain
territory; this in the conditions of the Czech Republic always concerns the territory of the Czech
Republic as a whole. Perceived as the public to be informed by means of these activities should
be both the professional public, i.e. the relevant entrepreneurs circles and experts from the field
of intellectual property rights, and the lay public, especially consumers. It should be also noted
that despite these information being focused by then content on the state in the territory of the
Czech Republic, the public to which they are intended includes also foreigners, both
entrepreneurs or other professionals and consumer and other lay public, for it is possible that
both the holders of individual intellectual property rights and actual, potential or assumed
infringers of such rights can come from such broadly defined public.

Within the system of intellectual property rights enforcement as a whole these activities
contribute especially to making it clear what is protected as the intellectual property subject, i.e.
which intangible assets enjoy legal protection in the territory of the Czech Republic. Because of
the insubstantial nature of the intangible assets and their potential ubiquity (see the first volume
of the methodology, parts 1.1.1 and 1.1.2), the providing of such information is a prerequisite for
the realization of the practical decision-making procedures in the activities of individual persons
— addressees of the information, which can rule out the infringing of the rights. There is no such
pressing needs for information in the area of tangible property, as each person can suppose in
their conduct that the tangible assets which they encounter in their activities (such as buildings,
land, cars, books or computers) are a property of another concrete person, which means that they
must respect the proprietary rights of such other persons to the assets regardless of whether the
concrete content of the proprietary rights and the owner are known to them. This does not apply
to intellectual property, where each person can in their economic and other conduct can decide
for a diametrically different approach, i.e. that in the enjoying of values which can potentially be
a subject of intangible assets, it is possible to presume that these are not intangible assets, but
values of public domain, which are freely accessible to and utilizable for everyone. This
presumption is however legitimate only unless something different does not appear from the
content of publicly accessible records in industrial rights registers as well as from the experience
and knowledge of the acting person, or from facts that were proved to such acting person.
Certain problem arises especially in the recognizing of authors” works and other subjects of
rights protected by Copyright, as in these cases the continental concept of law is based on the
fact that each person is a priory capable of recognizing such work, or such subject of rights,
without needing to ascertain the existence of the rights to such work in a public register.
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Educational activities are a certain variant of informatory activities. These activities do not focus
simply on informing of the actual state of the law, or of rights, but tries to directly influence also
the conduct of the addressees of the edification and through doing so, directly influence the
manner of their behaviour especially in economic competition in relation to the enjoying of
intangible assets and values potentially protected as intangible assets. Educational activities
should pursue from the point of view of specific goals of the system of intellectual property
rights enforcement as a whole in particular the ensuring of the observance of intellectual
property rights, or laws in this area. They however can be also directed towards other fields,
such as the informing of the public of the possibilities of industrial rights protection or the
inviting of the public to use these possibilities in the ensuring of the legal protection of
intangible assets, which are produced by public, e.g. technical solutions protectable by
inventions and industrial patterns. This activity can also notify the pubic of the necessity of
adequate legal protection of intangible assets produced and used especially by entrepreneurs
public, not only within the territory of the Czech Republic, but also abroad.

3.3. Significance of monitoring and inspectional activities

The monitoring and inspectional activities intermediate within the system of intellectual
property rights enforcement as a whole information on the conduct of the addressees of legal
rules from the area of intellectual property rights enforcement, in particular or physical persons
and legal entities in the position of holders or applicants for registration or potential holders or
applicants for the registration of these rights as well as in the position of actual, potential or
assumed infringers of these rights. This conduct is continuously monitored and inspected by
relevant institutions participating in intellectual property rights enforcement, especially if the
rights are not infringed.

The secondary subject of monitoring and inspectional activities than can be created by the
activities of the individual institutions with powers in intellectual property rights enforcement as
such in the enforcement of the rights, for instance the frequency and state of court proceedings
whose subjects are the entitlements from intellectual property, the state of a certain kind of
proceedings before the Industrial Property Office, the frequency and results of prosecutions
resulting from crimes in connection with intellectual property rights infringements and similar.

Finally, the subject of monitoring and inspectional activities can be also the actual state of
industrial rights records and intellectual property rights protection and the carrying out of their
quantitative analysis. Although the monitoring and analysing as such neither are specific goals
of the system of intellectual property rights enforcement nor directly lead to the attending of
such goals, they can enable the relevant institutions to better coordinate their activities both
within the framework of the internal structures of the respective institutions and in their mutual
collaboration. This activity can also facilitate to trace trends arising in the creation and
protection of intellectual property rights, which makes it possible to prepare for the future
development in the area of these rights protection and enforcement.

3.4. Significance of securing and preventory activities

Securing and preventory activities contribute in the system of intellectual property rights
enforcement as a whole particularly to the prevention of intellectual property rights
infringements, and also to the facilitating of actual enforceability of infringed individual
intellectual property rights. In this way they serve also to the providing for actual enforceability
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of rights and entitlements of individual intellectual property rights holders so that the economic
potential of these rights can be fully materialized.

A number of these activities are conducted in a situation when it is yet not definite whether in a
certain concrete case intellectual property rights have been or are being infringed. These
activities are then carried out exactly in order to minimize the risk of such infringements being
committed, and, in case an infringement has already occurred, or is being committed, the
possible ill effects of such state for the rights holder or any other concerned person or institution
are minimized. In the broader context also activities could be included of decision-making
nature conducted by courts within court proceeding on preliminary ruling and the securing of
proof.

3.5. Significance of investigatory and ascertaining activities

Investigatory and ascertaining activities are within the system of intellectual property rights
enforcement designed to establish whether certain facts occurred and possibly secure the proofs.
These activities are usually conducted on the basis of reasonable suspicion that intellectual
property rights have been or could be infringed, and thus a crime, a minor offence or
administrative delict committed. These activities are carried out especially by the Police of the
Czech Republic and to a limited extent also customs offices, State Agricultural and Food
Inspection and Czech Commercial Inspection.

3.6. Significance of decision-making activities

All the previous activities are followed by the actual decision making activities. The decision-
making activities lead to the decisions on rights and liabilities of a particular person or persons.
These activities function directly to issuing acts, i.e. administrative acts and court decisions. To
the issuing of acts also other individual activities of the respective institutions with powers in
intellectual property rights enforcement, especially inspectional and securing activities, can lead.

The decision-making activities, however, are not limited to the issuing of an act as such. Talking
about activities we mean the whole process of the issuing of an act. The process directly
connects to the investigatory of ascertaining activities, which can be carried out either by the
same authority which conducts the decision-making activities, or by another body collaborating
with this authority, or whose results the decision-making body takes up. Within the process
leading to the issuing of a decision then a whole range of partial acts whose particular goal is to
grant protection to individual, especially procedural rights of the concerned persons, examine the
ascertained issue of fact, present legal views and arguments and evaluate evidence. Specific are
the decision-making activities conducted in the deciding on remedies against other decisions of
the same authority or decisions of other authorities, where these individual activities can be
modified to various extent and the activity of the decision-making body focuses in particular
towards the assessment of the decision against which the remedy is directed, usually from the
legality and correctness point of view.

The decision-making activities can be further divided into decision-making activities in the
proceedings in the matter itself and decision-making activities resulting in a decision other than
in the matter itself.

By a decision in the matter itself is meant a decision authoritatively stating whether intellectual
property rights have or have not been infringed, and possible obligations are imposed on the
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participants in the proceedings in this respect. The decisions in the matter itself are the actual
merits of the decision-making activities and in most of the cases they create an indispensable
result of the process of intellectual property rights enforcement in a particular case.

Decisions other than decision in the matter itself can be of various natures. In some cases also
these decisions will resolve as a preliminary question whether intellectual property rights have
been or are infringed, whether such infringement is imminent or possibly whether the
intellectual property rights are probable to have been infringed, which approximate to a
considerable extent the relevant activities to the decision-making activities directed at the issuing
of a decision in the matter itself. In other cases it will be a question of decisions of procedural
nature only; such decisions concern neither directly or indirectly the substantial-law questions,
which in respect of intellectual property rights infringements means the question whether the
intellectual property rights have been or are infringed or possibly whether such infringement is
imminent, but deal usually with the procedural relations of the participants in the proceedings,
the procedure in the proceedings, the procedure in the securing of proofs, investigation,
prevention and similar. These decisive-making activities can create a part of other activities in
accordance with the presented classification, especially of inspectional, securing, preventory,
investigatory and ascertaining. However, they are segregated from these activities due to the fact
that they lead directly to the issuing of a decision on legal relations of named persons with all
resulting legal consequences. That is why we rank also such activities among the decision-
making and pay attention to them separately within the description of these activities.

3.7. Significance of executory activities

Executory activities are the last category of the activities of institutions with powers in
intellectual property rights enforcement. From the standpoint of the system of intellectual
property rights enforcement as a whole these activities serve to achieve the concurrence of the
actual state with the legal one, or with the state authoritatively declared through the relevant
administrative of court decision. In relation to these activities, direct state coercion is typically
applied.

These activities can be perceived as supportive in relation to other kinds of activities, in
particular in relation to the decision-making activities, as it could be assumed that in a majority
of cases the decisions (administration acts and court decisions) of authorities participating in
intellectual property rights enforcement are respected by the decisions addressees already
because of their authoritative and binding nature. In such cases, the whole process of intellectual
property rights enforcement can end with the decision-making activity and the executory
activities as such do not need to occur.

In a number of cases, however, despite the existence of a binding decision in matter of especially
intellectual property rights infringements the decision in not respected by its addressees, who
continue in the infringing of the relevant rights. The non-existence of mechanisms which would
in such cases enable to force the addressee of the decision to behave in accordance with the
obligations imposed on him by the decision would cause a negation of the actual purpose of the
operation of the whole system of intellectual property rights enforcement. Such state would also
seriously affect also the attaining of other specific goals of this system, especially the prevention
of intellectual property rights infringements and the influencing of legal awareness of the public
towards the observance of intellectual property rights. Long-time tolerance of such state could
lead to effective collapse of the whole system, when the individual activities would be conducted
in autopoietically, only within the operation of the respective institutions, without a response
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within the functioning of the system as a whole, which could result in doubts of the legitimacy
of these activities and their gradual elimination.

Therefore, the executory activities are of crucial standing and significance among the activities
through which the intellectual property rights enforcement is realized, and although they are
seen as supportive in relation to other activities, serving as something of a last resort (ultima
ratio) in the securing of the observance of intellectual property rights, their position in the
system of intellectual property rights enforcement is essential and should be paid adequate
attention, especially from the point of view of mutual concert between the individual bodies with
powers in intellectual property rights enforcement.

It is just this concert, that, as it will be later appreciated, can significantly contribute to the
increasing of the degree of intellectual property rights observance and thus to the intellectual
property rights enforceability as such as one of the basic specific goals of the system of
intellectual property rights enforcement. At the same time, this accord can be beneficial not only
for the enforceability of the single decisions, but also in view of the broader actual enforceability
of rights and entitlements of individual property rights holders with respect to the realization of
economical value of those rights; this concerns the claims for damages from the infringements of
the rights or other monetary claims resulting from such infringements as well as the practical and
timely securing of the rights observance in business activities, where because of the actual
impact on the economic situation of the concerned subjects, especially the rights holders, it is
more often days and hours than months and years which are decisive.

3.8. Informatory and educational activities

As already stated in the opening of this chapter, the informatory and educational activities have
specific and indispensable position in the area of intellectual property rights, as the informing of
the public on the state and content of particularly rights to intellectual property enables the
public to acquire information on what rights to intellectual property are protected in the territory
of the Czech Republic; the public including especially entrepreneurs can adjust their conduct in
economic competition to the existence of such rights. It was also noted in the opening of this
chapter that the public for which these information are designed is not only Czech, but
concerned are also foreigners, as the business activities on the Czech territory are carried out
apart of Czech also foreign business subjects.

For these subjects it is crucial to be aware what rights are protected in the territory of the Czech
Republic, for instance what technical solutions are subject to patent protection, what
designations are subject to trademark protection or protection by appellation of origin, what
designs of products are subject to protection of industrial designs and similar, so that they in
their entering the market in the Czech Republic or in the further developing of their business
activities in the Czech Republic territory could refrain from such solutions which would interfere
with rights to industrial property of third persons. Without the information on the state and
content of industrial-law protection by the relevant offices, this professional public would be
unable to learn for certain or not at all what intangible assets from the industrial property rights
area are subject to legal protection in the Czech Republic territory, and therefore could not
despite the best of intents adjust their conduct to the content of legal obligations ensuing for
them from these rights.
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4. ANALYSIS OF THE ACTIVITIES OF RESPECTIVE STATE
INSTITUTIONS AND OFFICES

4.1. Activities conducted by the Industrial Property Office

The information and educational activities conducted by the Industrial Property Office can be,
similarly to other activities of authorities with powers in intellectual property rights
enforcement, divided into activities directly imposed on the Industrial Property Office by law,
and other activities, which, though with legal background, need not be explicitly assumed by
law. This classification is closely related also with another classification of the Industrial
Property Office’s activities (or other public administration authorities), i.e. with the
classification according whether a certain act of public administration can or can not cause legal
consequences.

It should be again noted at this stage that all the forms of administrative activities can be applied
in public administration only on condition that they are legally based and be conducted only
within the competencies granted to the relevant administrative office by the law, i. e. only within
the carrying out of the public tasks commended to them. Another possible structuring of the
informational activities of a public administration office is a structuring according to whether the
activities are conducted for the internal use of the public administration only, or whether the
information are provided externally. In the area of industrial rights it will be a matter of activities
designed to provide information externally. Such information is intended to the broadest public,
both entrepreneurs and other experts and customers, from the Czech Republic as well as from
abroad.

In this context it is necessary to stress and explain again the significance of providing
information on industrial rights to such broadly defined public. Such informing is of specific
significance in relation to industrial rights to technological solutions, i.e. patents and utility
models. The principal philosophy creating the basis for protection of patents and utility models
by industrial rights is the idea of specific social contract concluded between the inventors and
society represented by state power or other public authority (represented by multinational or
international institutions), on the basis of which the inventor presents his invention to the
society, thus making it possible for the whole of the society to use such invention and become
familiar with its principle so that the results of investigatory activity of the inventor could be
followed by activities of other individuals and technical and economical development enabled in
such a way. The society in turn provides monopoly for a definite period to the inventor to use
the published technical solution.

If we were to characterize the legal protection by patents and utility models in terms of
performance and consideration, the performance provided by society (state) is the granting and
guaranteeing of time limited monopoly to the inventor or patent owner to use the invention, and
the consideration of the inventor, applicant or owner of a patent the agreement with the
publishing of the patent, i.e. making it available to the whole of the public. The publishing is of
dual effect: first, the public and expert public in particular, i.e. scientific circles and experts on
technological innovations, familiarize themselves with the principle of the invention which they
can utilize in their further scientific or innovatory activities, and second, the publishing of the
invention enables the broadest public including the entrepreneurs to adjust their activities in
order to refrain from the exclusive rights of the patent (utility model) owner to the protected
technical solution.
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What is decisive from the viewpoint of both of the previous essential purposes of providing
information on technological solutions is that the publishing must be done in such a form which
makes the invention really and effectively available to the relevant circle of public, i.e.
especially to the scientific and entrepreneurs circles. From this, i.a. the legal requirement issues
that the inventor “is disclosed in the patent so clearly and completely that it can be carried out by
a skilled person” (section 23 paragraph 1 letter b) of Act No. 527/1990 Coll., on Inventions and
Rationalisation Proposals, as amended; compare also to article 100 letter b) of the Convention
on the Grant of European Patents — the Announcement of the Ministry of Foreign Affairs No.
69/2002 Coll., in the wording of the Announcement Nos. 6/2006 Coll. and 4/2006 Coll.).

The effort to achieve these two essential objectives is also a reason why information concerning
the protection rights effective in the territory of the Czech Republic must be provided in the
Czech language, as stipulated in relation to European patents by the provisions of sections 35a
and following of Act No. 527/1990 Coll., as amended. The requirement that the information of
the content of technological solutions protected by industrial rights in the Czech Republic should
be in the Czech language accommodates the needs of Czech expert public, not only scientists,
but also technicians in the broader sense of the word, who usually do not participate in
innovation processes in industrial enterprises and who can not be supposed to have such a good
and authentic command of foreign languages which would enable them to familiarize
themselves with the content of relevant technological solutions protected by industrial rights so
that they could use these solutions in their further activities and refrain at the same time from
infringing of the rights. We should also keep in mind that the technical expert public educated
and thinking in the Czech language works not only for Czech business entities, but also for
foreign businessmen operating in the Czech Republic through their subsidiaries, establishments
in the Czech Republic and other forms of business activities of foreign persons in the territory of
the Czech Republic.

Also providing information to the public of the state and content of the protection by industrial
rights in the area of rights to designations, i.e. trademarks, appellations of origin and
geographical designations is of exceptional and entirely specific significance. It should be noted
that just the number of registered trademarks valid in the Czech Republic goes presently to
hundred of thousands, and the number of national trademarks increases by more than 15,000
every year (details can be found for instance in the annual reports of Industrial Property Office).
To these add more tens of thousands of registered international trademarks valid in the Czech
Republic and Community trademarks. These are often rather banal designations used for highly
specific kinds of goods only, or possibly (for the time being) not at all, with which the relevant
entrepreneur or consumer public does not generally come into contact.

The only reliable way to learn which designations are protected by means of trademarks or other
industrial rights in the territory of the Czech Republic is thus the carrying out of a research in
relevant industrial rights registers. Although the law obliges the Industrial Property Office to
keep only registers of national trademarks recorded by the Industrial Property Office itself, the
information databases made public by the Industrial Property Office serve as an independent
source of information on all kinds of trademarks valid in the territory of the Czech Republic, i.e.
also on international trademarks valid in the territory of the Czech Republic and Community
trademarks.

These information also facilitate the activities of all other institutions participating in the
enforcement of industrial rights in the process of ascertaining whether a certain claimed rights or
intangible asset is protected in the territory of the Czech Republic; an authentic answer to this
question is a prerequisite to the relevant other institutions participating in intellectual property
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rights enforcement being able to carry out their activities, either in the area of monitoring and
inspection, ascertaining, prevention, investigation or, above all, decision-making.

The obligation of the Industrial Property Office to keep registers of industrial property rights is
stipulated in the individual acts on industrial property protection, which are in particular Law
No. 527/1990 Coll., on Inventions and Rationalisation Proposals, as amended, Act No. 529/1991
Coll., on the Protection of Topographies of Semiconductor Products, as amended, Act No.
478/1992 Coll., on Utility models, as amended, Act No. 207/2000 on the Protection of Industrial
Designs and the amendments to Act No. 527/1990 Coll., on Inventions, Industrial Designs and
Rationalization Proposals, as amended, Act No. 452/2001 Coll., on protection of appellations of
origin and geographical designations and on the amendment of consumer protection act, as
amended, and Act No. 441/2003 Coll., on Trademarks and on Amendments to Act No. 6/2002
Coll.,, on Judgements, Judges, Assessors and State Judgement Administration and on
Amendments to Some Other Acts (Act on Courts and Judges), in the Wording of Later
Regulations (Trademarks Act), as amended.

4.1.1. Information on technological solutions

4.1.1.1. Statutory informatory duties

Act No. 527/1990 Coll., as amended, imposed on the Industrial Property Office the duty to keep
the patent register where the Office enters the decisive data on invention applications, the
proceedings on these and decisive data on patents granted (section 69, paragraph 1 of Act No.
527/1990 Coll., as amended). The provision of section 69 of paragraph 2 of Act No. 527/1990
Coll., as amended, imposes on the Industrial Property Office to keep a register of European
patents valid in the territory of the Czech Republic, while the first paragraph of the same
provision applies to the entries into European patents register. Also European patents register
entries record the decisive data on invention application, the proceedings on these and the
decisive data on patents granted.

The provision of section 69, paragraph 3 of Act No. 527/1990 Coll., as amended, further
obligates the Industrial Property Office to issue the Official Journal, where especially facts are
published concerning the inventions made available, patent granted and other data concerning
inventions as well as official notice and decisions of fundamental nature.

These obligations are specified in more details in Decree No. 550/1990 Coll., on Proceedings
Concerning Inventions and Industrial Designs, as amended.

The decree specifies that the Industrial Property Office records an application already submitted
in the register of invention applications. The provision of section 12 of Decree No. 550/1990
Coll., as amended, stipulates that the following is recorded in the applications register:

- file identification of the patent application;

- classification of the invention according to the International Patent Classification;

- date of the submitting of the application for invention application;

- surname, name and address of the invention author;

- the identification of the applicant and his representative, if the applicant has one;

- name of the invention,;

- information on a claimed priority rights according to the international contract, if
applicable;
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- identification of the Office official to who the processing of the application was
assigned;

- licence offer;

- information on individual submissions in the matter and Office acts.

It should be kept in mind that as a rule, the submitted patent application is made public only
after 18 months from the acquiring of the right of priority and that this publication is done in the
form of announcement in the Official Journal of the Industrial Property Office (section 31
paragraph 1 of Act No. 527/1990 Coll., as amended). Before this period, the application of an
invention can be published only in two cases:

- on the applicant’s request submitted in 12 months at the latest from the date of the
priority right; simultaneously, administrative fee according to specific regulations has to
be paid,

- if a patent had been granted before the expiring of 18 month period from the date the
acquiring of the right of priority; in that case, the application is published together with
the announcing of the granting of the patent in the Official Journal; however, neither in
this case will the Industrial Property Office publish the invention application before the
expiring of 12 month period from the without the applicant’s consent.

The Office can together with the application publish a report on the state of the art (search)
relating to the invention presented in the application. This, however, does not actually occur in
the Czech Republic.

The publishing of a patent application enables the whole public to view the contents of the
application, make excerpts and copies. On the basis of thus acquired information the expert
public then can assess whether, in their opinion, the published application meets the
requirements of patentability, present possible comments on patentability or, after the grant of a
patent, submit motions to the patent entire or partial cancellation.

The invention to which a patent has been granted is registered in the patent register. It is again
Decree No. 550/1990 Coll., as amended, which specifies in more details the data entered in the
patent register. Under the provision of section 16 paragraph 2 of the Decree, the following
information is recorded for each invention:

- number of the patent;

- date of the grant of the patent;

- date of the publishing of the patent in the Official Journal of the Industrial Property
Office;

- name of the patent;

- date of the submission of the application and its file identification;

- date of the publishing of the patent application;

- information on claimed priority right under international contract, if applicable;

- patent owner and his address, or the address of his representative;

- the classification of the invention according to the International Patent Classification;

- surname, name and address of the invention author;

- possible grant of supplementary protective certificate;

- patent transfer;

- licence;

- licence offer;

- forced licence;

- right of previous user;
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- cancellation, or partial cancellation of the patent
- payments of administrative fees for the patent;

- patent expiration;

- other decisive data.

Patent claims, descriptions and drawings are not recorded in the patent register; it is thus
impossible to learn the actual content of the granted patent only from the state of the patent
register entry. Such additional information can be acquired by searching the databases of patents
and industrial designs of the Industrial Property Office, or directly by obtaining background
research in patent literature provided by the Industrial Property Office.

As concerns the nature of patent register entries, it should be also noted that a record in the
registry is not under the effective legislation of constitutive character. Such records are not
considered as administrative acts under the provision of Rules of Administrative Procedure, and
are only an expression of other administrative activity conducted by the Office, which fails to
create, amend or abolish any concrete legal relations. The entries in the patent register are thus
only of evidence character, and the registration in the patent register cannot be prevented by
legal remedies under the Rules of Administrative Procedure. Nevertheless, it is possible to allow
the counter evidence in relation to the state, which is recorded, in the patent register, for instant
by a court decision on a certain facts (i.e. on a bankruptcy order for the patent owner), or by a
decision of Industrial Property Office.

The provision of section 2 letter ¢) of Act No. 14/1993 Coll., on Measures Concerning the
Industrial Property Protection, as amended, further establishes that the Industrial Property Office
shall administrate the central collection of world patent literature. However, either Act No.
14/1993 Coll., or any other legal regulation fails to specify the obligations and competency of
the Industrial Property Office in this respect.

Before proceeding with the analysis of other informatory activities, which are not specifically
regulated by the law and which are conducted in relation to patents and utility models by the
Industrial Property Office, we should mention also another significant law-defined instrument of
acquiring information on the state and content of technological solutions protection, which is
provided by the institute of inspecting the documents.

Informatory duties of the Industrial Property Office, similar to those related to patents, are
established by the law also in the area of utility models.

The provision of section 20 paragraph 1 of Act No. 478/1992 Coll., on Utility Models, as
amended, establishes that the Industrial Property Office shall keep a register in which the
decisive data on utility models applications and registered utility models are recorded.
According to the law, the following data are recorded for each utility model:

registration (certificate) number;

- registration date;

- date of the publication of the utility model in the Official Journal,

- name of the utility model;

- date of the submission of the application, the right of priority, if applicable, and the file
identification of the application;

- the applicant for the utility model(name or denomination), address, his representative
where applicable;

- surname, name and address of the utility model author;
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- owner of the utility model(name or denomination), address, his representative where
applicable;

- previous user’s right;

- classification of the utility model according to the International Patent Classification;

- utility model transfer;

- licence;

- forced licence;

- registration validity extension;

- industrial designation cancellation;

- protection removal or overwriting;

- protection expiration.

Also as regards utility models, the Office publishes facts on utility models as well as official
decisions of fundamental nature.

Until recently, the searching for information on respective industrial rights in the databases of
the Industrial Property Office accessible from the internet was insufficient for the assessment,
even preliminary, whether in a certain concrete case an industrial right related to technological
solution has been infringed, but it was necessary to apply at the Industrial Property Office for the
access to the particular patent document, which contained the formulation of patent claims
defining the actual protected solutions. At present, most of patent documents are accessible in
electronic form on the Internet and the required information can be found according to the
relevant file number.

4.1.1.2. Official Journal

The Official Journal of the International Property Office is presently published in the electronic
form and can be accessed on the Internet address www.upv.cz. Currently, in the Official Journal
are published the following data on patents, utility models and industrial designs:

- number of the patent/registration/certificate;

- date of the entry;

- number of the application/request

- information on exhibition priority;

- number of industrial designs (where industrial designs are concerned);

- number of priority application;

- date of the submission of the priority application;

- priority country;

- date of the publishing of the invention application;

- date of the publishing of the registered industrial design;

- date of the publishing of patent grant and utility model registration;

- date of utility model registration, date of the announcement of an European patent grant
in the EPO (European Patent Office) Official Journal;

- International Patent Classification/Locarno International Classification for Industrial
Designs;

- name;

- industrial design image (for industrial designs);

- annotation;

- basic patent number;

- identification of applicant;

- identification of author;

33


http://www.upv.cz/

- identification of owner/holder;

- identification of representative;

- number of international application;

- number of international publication;

- date of registration and registration authority;

- date of the certificate validity period;

- denomination of the preparation;

- date of submission of the application and European patent application number;

- date and number of the publication of the European patent application in the EPO
Official Journal.

For clarity we include as example information published on an application in the Industrial
Property Office Official Journal 12-2007 from 21. 3. 2007.
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VESTNIE URADU PRIMYSLOVEHO VLASTNICTVI 12-2007 CZ, datum publikace 21.03.2007
(zvafeinéné piihlitky vymilezi)

(51

a1y
an
(M)
(54)
()

(57

o

Zverejnéné prihlisky vinilez - fazené podle MPT

ASLIF 34007 (2006.01)

BE3B 2300 (2006.01) (74)
1005-565

Stodilka Pavel MUDr, FLD., Zlin, CZ

Stodilka Pavel MUDr, PFhD., Zlin, CZ

Cartridge k uchovani a'nebo zavadéni ocnibo implantitu

08.09.2005

Cartmidge k uchovan: a/nebe zavadéni séniho implantatu, {7
zajména umélé nitrooéni éoéky, je tvofena tleinym boxem |

mjekéni stiikackou nasazenoun na hrdle (13) odbocky (12).
Tan Brykner, Resslova 741, Hradae Kralowé, 50002

(1} implantate & zavadécl kanvlow (2) z polymemihe
materialu, zejména polypropylénu. Dutina ulofmého bowu
(1} je spojena s voitini dutinen zavadéci kanyly (2).
Watupni atvor (3) dutiny tlezného boxu (1) ma sraZeneu
hranu (4) a vnitid pevrch zavadéel kanyly (2) obsahuje v
povrchove wrsive pelysachand.

BO1D 6100 (2006.01)
C12N 1400 (2006.01)
1006-822

Biogen Idec MA Ine., Cambndge, MA TS

Pham Clristme, ¥, San Disgo, CA TS

Thammeas Jérg, San Diege, CA TS

Zpisob éifeni kultar savéik bunék v pramyslovém méfitkn
21.06.2005

21.06.2004

20047871261

uUs

PCTIS20051021781

W 2006007459

Pii zplisobu éifeni vzorku bunék v primyslovém méfitku
sa vzorek bundk odstiedi a pak se odstiedéna kapalina
filtruje soustavou filtrii pro hloubkovou filtraci. Zpisob je
zejména vhodny pfi primyslevé izolac: terapeutickych
proteinn secemnovanyeh bundénimi kolturami.
TRAPLOVA HAKF. EUBAT Advokatnd a patentona kancela,
Ing. Eduard Hakr, Piistavnd 24, Praha 7, 17000

{50
{an
)
)
54)
..... 2n
81
an
a3
(86)
- _ (87)
51y A61F 908" (2006.01) {57
(21} 2005-566
(71} Stodilka Pavel MUDr. Ph D, Zlin CZ
(71 Stodilka Pavel MUDr. Ph D, Zlin, CZ
(3 Zafizeni k zavadéni eénibe implantita
(I2)  0B.09.2005 -
(37} Zafizeni k zavadéni oéniho implantatu - umélé nitrooéni )
2ocky je tvorené myekiorem (1) 5 pistem (2] k vytlatent
implantai z 0loinsho prostoru (7) carindze (&) plas jejt (50
zavadéel kanylu (8). Konec pistu (2) injektoru (1) je
opatfen navlekar (3}, ktery ma ve své pfedni Szlni plofe 2n
(3" vvtvofenu duting (3) pro ckrajevon ¢ast nitroodni (7
socky. {7
54
2
31
31
(33
(85)
(&7
57
(51} ASIM 100 (2006.01)
ASIM 134 (2006.01)
BOID 2906 (2006.01)
(21} 200%-262
(71} Fakultw nemoenice, Hradee Erilove, CZ
(72} Blaha Milan Prof. MUDy. CSe., Hiadec Krilové, CZ
Maly Fadovan MUDr. PhDr., Hradec Kralove, CZ ~
Bliha Vlastinul Prof MUDr. CSe., Hradec Kralove, CZ )
Sobetka Luboi Prof. MUDr. CSc., Hradec Kralove, CZ
Maim Vladizur MUDn., Méstac Eralove, CZ
Zajie Jari MUDr., Hradee Eralowvs, CZ
(34 Zarizeni pro filtraci krevnd plasmy
(X2 07.09.2005
(57} Zafizeni pro filwaci krevni plasmy je tvofenc filtraénim

For further information we also include an example on a patent grant notification in the same

prvkem (3}, na ktery je napojena pfivednt trubice (1)
krevni plasmy a odvadéci trubice (41 krevai plasmy,
pfivedn! trubtee (7) regeneraéni kapaliny a trubice (10) pro
odvadén! tekutin, ktera je napojena na edvadéel jimku (11)
a je opatiena edboékou (12} 5 odebiacim hrdlem (13} a
nraviracim prikem (14} Pf &13téni fitraéniho preku (3)
krevni plasma event. regeneraéni kapalina odteka trubici
(10} pro edvadéni tekutin do odvadée! jimky (11). Odbér
krevmi plasmy nebo regensrainiho roztoku se provadi

Official Journal.
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BI3B 5100 (2006.01)
BI3B 5142 (2006.01)
1006-634

Seco Tools AB. Fagersta, SE

Frejd Stefan, Séderképing, 5E

Vrtak a spicka vrtiku s vodicimi éleny

22.04.2005

05.05.2004

20040401175

SE

PCT/SE2005/000552

W 2005105350

Vrtak ma téle (12) vrtaku, Epigku (10} vrtaku a stopkoveu
Sast (13, Spicka (10} vrtakn ma alespod jeden bint (19 2
alespof jeden periferné umistény vodicl élen (40). Vrtak
ma stiadoven osu (CL). Vedici &len (407 fpaéky (107
wrtakn obsahuje Sasteéné valeevou prvai 2ast (41) pevichu
a excentrickon dmhow 8ast (42) povrehu. Pront 83st (41)
povrehu s2 axialng zpéind napoiuje podal vodicihe £lenu
(40} na drmhon #ast (42) povrehn. .

Spoleéng advokami kancelaf Vistetka Zeleny Svordik Kalensky
a partueii, TUDy. Petr Kalensky, Halkowva 2, Praha 2, 12000



VESTNIK URADU PRUMYSLOVEHO VLASTNICTVI 12-2007 CZ, datum publikace 21.03.2007
(udélené patenty)

FG4A Udélené patenty - pirehled podle ¢isel patenti

V obdobi uzavérky tohoto éisla Veéstnikue udélil Utad promysloveho vlastnictvi tyto patenty.

207738 C21B 720 (2006.01)
297739 B 21D 17/00 (2006.01)
207740 F 25D 23/08 (2006.01)
297741 € 36 B 29/26 (2006.01)
297742 €03 € 402 (2006.01)
297743 A 61 K31/221 (2006.01)
297744 C 08 F 8/00 (2006.01)
297743 C 08 F 600 (2006.01)
207746 C 08 G 18/77 (2006.01)
297747 C 08 F 16/06 (2006.01)
207748 B 65D 114 (2006.01)
297749 B 29D 23/00 (2006.01)
207750 B 21D 202 [2006.01)
297751 € 06 D 5/06 [2006.01)
297752 FI6F 1522 (2006.01)
297753 B 65D 33/08 (2006.01)
297754 B 62 K 3/02 [2006.01)
207755 € 08 G 18/78 [2006.01)

€04 B 743 (2006.01)

€21B 720 (2006.01)

€ 08 F 600 [2006.01)

F 01D 532 [2006.01)
297760 € 01 B 31/34 (2006.01)
207761 C 08 G 65/26 (2006.01)
297762 € 22C 38144 (2006.01)
297763 E04B 135 (2006.01)
297764 F 02D 15/02 (2006.01)
297765 E 04 F 15024 (2006.01)
207766 FI6L %12 (2006.01)
207879 G 06 Q 50400 (2006.01)
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The following examples show published translations of European patent documents

EP1279908 and for patent application:

VESTNIK URADU PRUMYSLOVEHO VLASTNICTVI 12-2007 CZ, datum publikace 21.03.2007 4
(evropské patentové pfihlasky a evropské patenty)

Zverejnéné preklady evropskych patentovych spisi

U nasledujicich udélenych evropskych patentt s GEinky pro C;skou republiku byl majitelem pfedloZen preklad patentového spisu do Zeského jazyka
(§ 35c¢ odst. 2 aZ 4 zakona &. 527/1990 Sb., v platném zn&nf). Udaje jsou Fazeny vzestupné podle Cisel evropskych patentd.

o7
@47
o7
(51

(96)
(96)
(73)
72

(54
(32)
E2)]
(33)
74)

EP 1279908
03.01.2007
29.01.2003
F25B 30/04
F25B 35/04
F25B 17/08
18.07.2002
02015697.2
Vaillant GmbH, 42859 Remscheid, DE

Heim, Johann-Ludwig, 42857 Remscheid, DE

Hocker, Thomas, Dr., 42857 Remscheid, DE

Lang, Rainer, Dr., 51067 Koln, DE

Marth, Frank, 56581 Melsbach, DE

Marx, Uwe, 51375 Leverkusen, DE

Prescha, Ralph, 42659 Solingen, DE

Wienen, Johann, 46359 Heiden, DE

Adsorpéni tepelné &erpadlo

23.07.2001, 16.08.2001

2001/10136836, 2001/12812001

DE, AT

FISCHER & PARTNER, Ing. Michael Fischer, Na Hrobci
5, Praha 2, 12800

(2006.01)
(2006.01)
(2006.01)

(o7
@7
N
(E2)]
(96)
(96)
3)
72)
(54)
(32)
[€2)]
(33)
74)

EP 1288508
06.12.2006
05.03.2003
FI16B 12/12
25.07.2002
02450165.2
Harrer, Vinzenz, 8162 Neudorf bei Pass, AT

Harrer, Vinzenz, 8162 Neudorf bei Pass, AT
Zastrékova spojka

03.09.2001

2001/13912001

AT

Cermak Hofejs Myslil a spol., JUDr. Karel Cermak,
advokat, Narodni 32, Praha 1, 11000

{2006.01)

97
@7
on
[€29)

(96)
(96)
73)
72

(54)

@)
@
33)
(74)

EP 1298856
27.12.2006
02.04.2003
HO4L 12/56
HO4Q 7/22
25.09.2002
02021742.8
LG ELECTRONICS INC,, Seoul, KR

You, Cheol Woo, Kwanak-gu, Seoul, KR

Ahn, Jong Hyae, Anyang-shi, Kyonggi-do, KR

Yoon, Suk Hyon, Yangchon-gu, Seoul, KR

Lee, Young Jo, Kunpo-shi, Kyonggi-do, KR

Zpisob pienosu datovych paketi v komunika&nim
systému

29.09.2001

2001/2001060964

KR

Cermak Hofejs Myslil a spol., JUDr. Karel Cermak,
advokat, Narodni 32, Praha 1, 11000

(2006.01)
(2006.01)

o7
47
o7
(s1)

(96)
(96)
73

EP 1302497
06.12.2006
16.04.2003
C08G 63/00
CO8F 299/04
29.07.2002
02078087.0
Arkema Inc., Philadelphia, PA 19103-3222, US

(2006.01)
(2006.01)

(72)  Chen, Chii-Shu, East Hanover, New Jersey 07936, US
Callais, Peter A., Collegeville, Pennsylvania 19426, US
West, John Michael, Hockessin, Delaware 19707, US

(54)  Zplsob vytyrzovini smési z lisovaci smési v platech
nebo ze sypké lisovaci smési

(32) 12.10.2001

(3 2001/976939

(33 Us

(74)  PATENTSERVIS Praha a.s., Jivenska 1273/1, Praha 4,
14021

7y EP 1323754

47y 30.08.2006

7 02.07.2003

5 C08G 18/08 (2006.01)
C09D 175/04 (2006.01)
BOSB 5/04 (2006.01)

(96) 12.12.2002

(96)  02027818.0

(73)  EI DU PONT DE NEMOURS & COMPANY
INCORPORATED, Wilmington, Delaware 19898, US

(72)  Holfter, Dirk, 58093 Hagen, DE
Laack, Birgit, 42119 Wuppertal, DE

(34)  Proces aplikace vodného vicesloZkového nitérového
prostiedku

(32)  27.12.2001

(31)  2001/32857

(33 USs

(74)  Patentova kancelaf Pavlica & Pavlica, Ing. Toma3 Pavlica,
Branicka 416/237, Praha 4, 14000

7 EP 1364783

@7 22.11.2006

7))  26.11.2003

(31)  B4IF 17/26 (2006.01)
B41F 5/24 {2006.01)

96) 16.05.2003

96)  03425316.1

(73)  Cintio, Maria Teresa, 63017 Porto San Giorgio (AP), IT

(72)  Cintio, Maria Teresa, 63017 Porto San Giorgio (AP), IT

(54 Vysokorychlostni tiskaFsky stroj

(32)  20.05.2002

(31)  2002/AP20020005

(33 IT

(74)  PATENTSERVIS Praha a 5., Jivenska 1273/1, Praha 4,
14021

o7y EP 1393865

47y 06.12.2006

(97 03.03.2004

Gl B25G3/18 (2006.01)

96)  22.07.2003

(96) 030164735

(73)  Wolf-Garten GmbH & Co. KG, 57518 Betzdorf, DE

(72)  Finkler, Peter, 66640 Namborn, DE
Alf, Herbert, 54344 Kenn, DE

(54)  ZafFizeni pro spojeni domdciho nd¥adi s ndsadou

(32)  29.08.2002

(31)  2002/20213299/U

(33) DE

(74} PATENTSERVIS Praha a.s., Jivenska 1273/1, Praha 4,
14021

97y  EP 1400646

@7 29.11.2006

97y 24.03.2004
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The Official Journal of the Industrial Property Office was till the end of 2006 published monthly
in two parts in paper; part A was dedicated especially to facts on applications for registration of
inventions, utility models, industrial designs, SPCs and topographies as well as to official
notifications and decisions of fundamental nature, whereas in part B, information on trademarks,
appellations of origin and geographical designations were published. Since 2007, the Journal is
published weekly only in electronic form, which is accessible on the internet sites of the
Industrial Property Office, while both the original parts are joined in one. The printed Officials
Journals can be obtained in the study of the Industrial Property Office.

4.1.1.3. Patent literature collection administration and accessibility

The Industrial Property Office builds and makes accessible the collection of international and
national patent literature. Presently, it contains over 30.000.000 documents from more than
twenty countries, including documents related to the patent grants on the basis of the Convention
on the Grant of European Patents and the Patent Cooperation Treaty. This patent literature is
made available by the Industrial Property Office both on classical media (paper, microfiche,
microfilm) and with the use of computer technology. The Office can at present access on-line a
number of foreign database centres and owns an extensive collection of patent documents on
CD-ROMs, both full-text and search ones. A number of services provided by the Industrial
Property Office in this area is free of charge; paid are those services connected with extra costs
of the Office, such as the access to foreign database centres or searches in the search files on
CD.

Following a written request with a document number of the country of publication and, if
possible, the main classification according to the International Patent Classification, the Office
provides copies of the patent documents and delivers them for a fee to the applicants from the
broadest public.

Beyond this, the Office provides search services to the public, which means that on the basis of
the search applicant’s specification directly carries out searches in the international patent
literature. The Office also provides direct public access into the database of national documents
in the study of the Office.

4.1.1.4. Information accessible through the Internet

What is significant within the framework of the informatory activities of the Industrial Property
Office is the administration and publishing of the database of information related to industrial
rights on the internet on the Office website www.upv.cz. This database includes i.a. also the
database of patents and utility models. The database comprises the applications for inventions
published since 1991, granted patents from no. 213521 (as of 30. 5. 2007), European patents
valid in the territory of the Czech Republic and registered utility models. The database can be
searched according to the application number, document/registration number, name,
applicant/owner, author, date of the application submission, date of the right of priority, date of
the patent publishing, date of the grant/publishing of the patent, international patent
classification, annotation, state and kind of the document.

The Industrial Property Office website further provides also remote access to international
databases, in particular into esp@CEnet database of the European Patent Office as well as into
the databases of the World Organization of Intellectual Property, United States Patent and
Trademark Office, Japan Patent Office, Chinese State Intellectual Property Office, Korean
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Intellectual Property Office, UK Intellectual Property Office, German Patent and Trademark
Office, Hungarian Patent Office, the Industrial Property Office of the Slovak Republic and
others.

For clarity, we present an example of an excerpt from the database of patents and utility models
of the Industrial Property Office concerning the Czech national patent no. 292849 named
“pharmaceutical preparation with controlled oxycodon release”. As can be seen, the database
comprises the number of application, document number, date of application, date of the right of
priority, numbers of the priority document, priority country, name, applicant/owner, information
on the author, representative, International Patent Classification, dates of publishing, grant of the
patent and the patent publication as well as the annotation of the particular technological
solution.

Ufad primyslového vlastnictvi Strénka¢. 1z 1

Vypis z databaze Patentd a Uzithych vzorui

Udaje byly ziskany dne 27.3.2007. Na zakladé dat ze dne (posledni aktualizace DB) 26.3.2007 20:36.

1z1
Cislo pfihlasky: 1999-1153
Cislo dokumentu: 292849
Datum prihlageni: 25.11.1992
Datum prava prednosti: 27.11.1991
&. prioritniho dokladu: 1991 800549
Zemé priority: us
Nézev: Farmaceuticky prostfedek s fizenym uvolnénim
oxykodonu

PrihlaSovatel/Majitel:
Plvodce:

Zastupce:

MPT:

Datum zvefejnéni:
Datum udéleni patentu:

Datum publikace patentu:

Stav:
Anotace:

EURO-CELTIQUE S.A., Luxembourg, LU

Oshlack Benjamin, New York, NY, US

Chasin Mark, Manalpan, NJ, US

Minogue John Joseph, Mount Vernon, NY, US

Kaiko Robert Francis, Weston, CT, US

JUDr. Ph.D. Karel Cermak, Narodni 32, Praha 1, 11000

A 61K 31/485, 9/22, A61 P 25/04

13.04.1994

29.10.2003

17.12.2003

Platny dokument

Farmaceuticky prostiedek s fizenym uvolfiovanim oxykodonu pro peroraini podani,
ktery obsahuje a) sUl oxykodonu v mnozstvi, ekvivalentnim 10 az 160 mg
hydrochloridu oxykodonu a b) matrici pro fizené uvolfiovani ug¢inné latky, odli$nou od
matrice z akrylovych pryskyfic pro zaji§té&ni rozpousténi nezavisle na hodnoté pH a ¢)
prostiedek zajisti pfi podavani v intervalu kazdych 12 hodin maximalni koncentraci
oxykodonu v plazmé& v rozmezi 6 az 240 ng/ml v dobé 2 az 4,5 hodin po perorainim
podani a minimaini koncentraci oxykodonu v plazmeé 3 aZ 120 ng/ml v dobé 10 az 14
hodin po podani.

Copyright © 2002-2007 DELTAX Systems ALL Rights Reserved.

http://isdvapl.upv.cz/pls/portal30/portal30_portlets.pt.detail 27.03.2007
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However, it should be stressed that the data available in this database through remote access fail
to contain all information on the technological solution, especially the claims, description and
drawings. These data are obvious from the patent document, which the Industrial Property
Office provides on request to any applicant.

The following is an example of a patent document front page and patent claims:

PATENTOVY SPIS

(19) (21) Cislo prihlisky: 1999 -1153

CESKA

REPUBLIKA (22) Prinl&eno:  25.11.1992
(30) Prévo pFednosti:

(40) Zvetcineno:  13,04.1994

(Véstnik &, 4/1994)
(47) Udgleno: 29.10.2003

(Véstnik & 12/2003)
(86) PCTeslo: PCT/US92/10146

27.11.1991 Us 1991/800549

(24) Oznémeno udéleni ve Vastniku:  17.12.2003

(87) PCT &islo zvefejnéni: WO 93/010765

URAD
PRUMYSLOVEHO
VLASTNICTVI

(11) Cislo dokumentu:

292 849

(13) Druh dokumentu: B6

Dt

A61K 31/485
A61K 9722
AG1P 25/04

(73) Majitel patentu:

EURO-CELTIQUE 8.A., Luxembourg, LU;

(72) Pivodee vynélezu:

Oshlack Benjamin, New York, NY, US;
Chasin Mark, Manalpan, NJ, US;

Minogue John Joseph, Mount Vernon, NY, US;
Kaiko Robert Francis, Weston, CT, US;

(74) Zéstupce:

Korejzova Zdenka JUDr., Spélena 29, Praha 1, 11000;

(54) Nazev vynélezu:

Farmaceuticky prostfedek s Fizenym uvolnénim
oxykodonu

(57)Anotace:

CZ 292849 B6

Farmaceuticky prostfedek s ¥{zenym uvolfiovanim oxykodonu
pro perorélni podani, ktery obsahuje a) sil oxykodonu

v mnoZstvi, ekvivalentnim 10 aZ 160 mg hydrochloridu
oxykodonu a b) matrici pro Fizené uvolfiovéni iinné latky,
odlidnou od matrice z akrylovych pryskyfic pro zajisténi
rozpousténi nezévisle na hodnoté pH a c) prostfedek zajisti pfi
podévini v intervalu kaZdych 12 hodin maximélni koncentraci
oxykodonu v plazmé v rozmezi 6 aZ 240 ng/ml v dob& 2 aZ 4,5
hodin po perordlnim podéni a minimélni koncentraci
oxykodonu v plazmé 3 aZ 120 ng/ml v dobé 10 aZ 14 hodin po
podani.



4.1.2. Information on trademarks

4.1.2.1. Statutory informatory duties

Act No. 441/2003 Coll., on Trademarks and on Amendments to Act No. 6/2002 Coll., on
Judgements, Judges, Assessors and State Judgement Administration and on Amendments to
Some Other Acts (Act on Courts and Judges), in the Wording of Later Regulations (Trademarks
Act), as amended, imposes in the provision of section 44 of the Act on the Industrial Property
Office the obligation to keep a register containing the decisive data on applications and the

decisive data on registered trademarks stipulated by law, executive legal regulation or specified
by the Office.

The register of trademark is public and anybody can view it, make copies or excerpts. The
Office is according to the law obliged to issue on request certified entire or partial excerpt from
the register record or a copy of an entry, confirmation of a certain record or a confirmation that
certain information does not exist in the register. According to the law, the Office also issues
official certification confirming the conformity of the excerpt or a copy with the entry in the
register. The applicant for the excerpt of copy is obliged to pay a fee together with application in
compliance with Act 634/2004 Coll., on Administrative Fees, as amended.

The Trademark Act assumes at several points that the Office records data on certain facts in the
register.

Thus, under the provision of section 28 of Act No. 441/2003 Coll., if the application meets the
requirements stipulated by the Act, the application proceeding has not been discontinued and no
objections were lodged in the legal period or such objections were finally and conclusively
rejected or the proceedings on those was finally and conclusively discontinued, the Office
records the trademark in the register together with the date of the entry. The Office announces
the recording of the trademark in the register in the Official Journal.

The recording of the trademark in the register has constitutive effects; these effects start with the
date of the record in the register.

Under Act No. 441/2003 Coll., also data on transfer or devolution of a trademark are recorded in
the trademark register. Such transfer or devolution is effective towards third person only after
the record in the registry (section 15 paragraph 3 of Act No. 441/2003 Coll.).

On the basis of final and conclusive court decision, the Office is obliged to designate in the
trademark register the change of the owner of a trademark registered in the name of the agent
(“unfaithful agent”) (section 16 of Act No. 441/2003 Coll.).

According to the law, also information on a trademark being a subject to a right of lien, a subject
of execution of a decision or an execution and is included in the assets in bankruptcy or in the
list of assets in the settlement proceedings (section 17 of Act No. 441/2003 Coll.). Also the
record of a right of lien to a trademark in the register has constitutive effects; the right of lien is
created only after the record in the register, in the absence of a specific regulation.

Furthermore, in compliance with the law, recorded in the register is also information on
concluded licence agreements where the subject is the registered trademark. These licences can
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be granted as exclusive or non-exclusive and can concern either all products or services for
which the trademark has been registered or just some of them. The licence agreement is effective
towards third persons as of the record in the register (section 18 of Act No. 441/2003 Coll.).

In compliance with section 29 paragraph 7 of Act No. 441/2003 Coll., the Office records
information on trademark registration renewal.

Also, in accordance with the provision of section 30 paragraph 1 act, the waiver of rights to a
trademark are recorded, either in the extent of all products or services for which the trademark
has been registered or only in for some of them. The registration of such legal fact in the register
has not constitutive effects; the effects of the waiver to trademark rights declaration start already
with the day of the delivery of the trademark owner declaration to the Office.

Act No. 441/2003 Coll. further explicitly presumes that the Office on request records in the
register a change in the associates of a legal entity or members of association, which is a user of
a collective trademark.

The provision of section 44 paragraph 3 of Act No. 441/2003 assumes in the general level the
obligation of the Office to record in the register immediately on delivery a change in the
information on a trademark application or a registered trademark which resulted form a final a
and conclusive decision of a relevant authority.

The Act further explicitly imposes on the Office to keep a register in the electronic form and
publish information from the register in a way enabling remote access (section 44 paragraph 4 of
Act No. 441/2003 Coll.).

The data recorded in the trademark register are further specified by Decree No. 97/2004 Coll.,
on the Enforcements of the Law on Trademarks. On the basis of the provision of section 11
paragraph 1 of the Decree the register contains:

- application file number;

- trademark registration number;

- date of the submission of the application;

- date of the creation of priority right;

- date of the publishing of the application in the Official Journal of the Office or, in case of
transition of a Community trademark into national trademark, the date of the publishing of
such trademark in the Official Journal of the Office of Harmonization of the Inner Market
(marks and designs);

- date of the registering of the trademark in the register;

- description or image of the trademark; if the characters in the trademark data are other than
Latin, and if the applicant included the data in the application, transcript of these data into
Latin;

- specification whether the trademark consists only from a colour or a combination of colours
including the specification of the colour name or number together with the specification of
the used colour scheme;

- classes of the image elements of the trademark

- identification of the trademark owner;

- sort of the trademark;

- products or services for which is the trademark registered, classified in the classification of
the International Classification together with the respective class number;

- protection extent restriction;

- transfers or transitions of the trademark including the identification of the transferee;
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- other rights to the trademark and identification of the entitled person;

- licence agreement to the trademark and identification of the licensee;

- dates of trademark renewals;

- identification of members or legal entity associates or member of association entitled to use a
collective trademark;

- identification of the representative, applicant or owner;

- trademark expungement, declaring a trademark void or other expiration of rights to a
trademark, including a waver of rights to a trademark;

- other information specified by the Office.

The Decree also assumes that the register is accessible in the electronic form also through the
state administration portal.

As regards the viewing of the files, in relation to trademarks the general legislation applies in
accordance with Act No. 500/2004 Coll., Administrative Procedure Code. The participants of
the proceedings and their representatives are entitled to view the files. Other persons can be
allowed by the Office to view the file if they can prove legal interest or other serious reason and
unless it is to the prejudice of a right of another of the participants, other concerned persons or
the public interest (section 38 paragraph 2 of Act No. 500/2004 Coll.). With the right to view the
files, the right to make excerpts and the right to obtain copies of the file or its parts made by the
administrative body is connected.

4.1.2.2. Official Journal of the Industrial Property Office

The law also establishes that the Industrial Property Office issues the Official Journal, where,
among other, information on trademarks are to be published. This fundamental duty arises from
the provision of section 44 paragraph 6 of Act No. 441/2003 Coll., which assumes that in the
Official Journal, the Office publishes especially applications and registered trademarks and other
information in relation to trademarks, or possibly notifications and information of general
character issued by the Office as well as official notifications and decisions of fundamental
nature.

Act No. 441/2003 Coll., further assumes at a number of points that certain facts will be
published in the Official Journal.

In particular, trademarks applications are published in the Official Journal, on condition they
meet the statutory requirements stipulated by the Act (section 23 of Act No. 441/2003 Coll.).

Furthermore, information on a trademark rejection or on the rejection of objections filed against
a trademark is published in the Official Journal (section 26 of Act No. 441/2003 Coll.).

Also the record of a trademark in the register is announced in the Official Journal (section 28 of
Act No. 441/2003 Coll.).

The renewal of a trademark registration is also published in the Official Journal (section 29
paragraph 7 of Act No. 441/2003 Coll.), as well as the waiver of rights to a trademark (section
30 paragraph 1 of Act No. 441/2003 Coll.).

Furthermore, the Office is obliged to announce the decision of the waiver of lapse of time
(section 33 paragraph 3 of Act No. 441/2003 Coll.).
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Also, according to the provision of section 47 paragraph 3 of Act No. 441/2003 Coll., the Office
announces in the Official Journal the amounts of fees for an international trademark registration
defined by the international convention.

In the Official Journal, information on the transition of an already registered Community
trademark into a national trademark (section 50 paragraph 4 of Act No. 441/2003 Coll.).

Presently, information on trademark applications rejected or partially rejected prior to the
publication, published trademarks applications, trademark applications rejected or partially
rejected after the publishing, trademark registration without changes against the published
applications, trademark registrations with changes against published applications, records of
trademark licence agreements, information on cancelled trademarks and on the declaration of
trademarks as void, renewals of trademarks registrations, trademark expiries by the validity
period expiration, waivers of rights to trademarks, changes of trademarks owners, changes in
information on trademark owners and other decisive information and official corrections are
published in the Official Journal.

In relation to trademarks, especially the following data can be acquired in the Official Journal:

- trademark registration number;

- date of trademark registration;

- number of trademark application (file);

- date of application submission;

- date of right of priority creation;

- date of the publishing of an application after the research;

- date of the publishing of trademark registration in the Official Journal;
- list of products and services;

- product class number, services class number;

- restriction of the protection extent by an element;

- description or image of a trademark;

- collective trademark;

- three-dimensional trademark;

- trademark consisting in a colour of a colour combination only;

- date of the decision becoming final and conclusive / decision result;
- information on the colour scheme of a trademark;

- identification of the applicant / owner of a trademark;

- representative identification;

- international registration number of a trademark;

- country of protection code of an international trademark.
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For clarity, we include an

example of information on published trademark applications

published in the Official Journal of the Industrial Property Office on 28. 3. 2007:

VESTNIE URADU PRUMYSLOVEHO VLASTNICTVI 13-2007 CZ. datum publikace 28.03.2007

(Zverejnéne prihlasky ochrannych znamelk)

(]

Zvei'ejnéné piihlisky ochrannych znimek

210y 0-356919

(2207 06.08.2004

(320)  06.08.2004

311y 37

©40) PHANTOM

(310)  (37) servis, opravy a udrzba poditadh.

(730) 100 MEGA DISTRIBUTION s.r.0., Dusikova 3, Broo, 63800,
cZ

210)  0-424549

(220y 24032005

(320) 24032005

(311) 16,41

G40 BAZALKA

(510)  (16) knihy, Easopisy. odbome tiskoviny, letaky: (41) pofadani
ilroleni. prednadel a semind, vidavani kmih.

(730) LukeSova Jana Ing., K Bifi¢ce 1 80, Hradec Eralove, 50008,
cz

210y 0-428693

(220 04.08.2005

(320)  04.08.2005

511y 9.37

(540y

HTH system s.r.o.

(510)  (9) piistroje a nastroje védecke, namoini, geodeticke.
fotograficke, filmové, optické, pfistroje pro vaZeni, méfeni,
signalizaci, kontroln (inspekci). zachranu a piistroje pro
vyucovani, piistroje a nastroje pro vedeni, pfepinani. pfeménu,
aloumulaci, regulact nebo fizeni elektrického proundu, piistroje
pro zaznam, pfevod, reproduked zvulm nebo obrazu, magneticke
nosie zvulkovych zdznami, gramofonové desky, automaticlké
distributory a mechanismy pro pfistroje a mince. zapisovaci
pokdadny, pocitaci stroje. piistroje pro zpracovani informaci a
pocitate, hasici pfistroje; (37) opravarenska Cinnost a instaladni
sluzby, montaz, idrZba a opravy kancelaiskych stroji a zafizeni.

(730) HTH system, s.r.0., Boleslavova 3, Praha 4, 14000, CZ

(740)  Megr. Jindfich Vitek, Nad Petruskou 1, Praha 2, 12000

210y O-428858

(2200 10.08.20035

(320) 10.08.2005

(311) 9.16.35 41

G40 GLOBE ATLANTIC

(310)  (9) elektronicke publikace; (16) tiskoviny vieho druhu; (35)
propagace a reldlama. zprostiedlkovani obchodnich zaleFitosti:
(41) vychovna a vzdélavaci cinnost, skoleni. kurzy a souvisejici
poradenstvi.

(730 Zwagulis Peter, Hiebenova 215/3, Praha 6 - Lysclaje. 16300, CZ

210y 0-431749

(220)  25.11.2005

(320y  25.11.2005

(511) 29,30, 39

©40) MAJKREM

(510)  (29) vyrobky z masa, masové konzervy, masoveé pomazanky,

pastika; (30) kofeni a kofenici smési pro masové a zeleninové
krémy a smési: (39) doprava a skladovani téchto uvedenych
virobk.

(730)
(740)

SELIKO Opava a.s., Sadova 44, Opava. 74642, CZ
Jifi Effmert, Halasova 314a, Ri¢any u Prahy, 25101

(210)
(220)
(320)
(511)
(340)

(510)

730)
(740)

0-432024
02.12.2003
02.12.2003
9,.16,35,37,41,42,45

MORAVSKA GALERIE
(9) nenahrané i nahrané magnetické. optické nebo kombinované
nosiée audio, video nebo andiovizualnich zaznami, edice
uméleckych dél Sifenych na veikerych paméfovych nosidich,
kompaktni disky a ostatni nosife pro lektorské a edukativni
ncely. to vie spadajici do této thidy: (16) reprodulee graficloyeh 1
vytvarnych uméleckych dél, fotografie, pohlednice, pﬁacn potieby
a potieby pro umélce, lepenka; (35) reklanmi. propagaéni.
inzertni &innost, vydavani a distribuce propagaénich materiald a
uzivatelskoreh publikaci, éinnosti k propagaci vitvarnéhe wméni,
spadajici do této tidy, organizace a realizace vystav k reklamnim
a obchodnim déelim, automatizované zpracovand dat a informaci
ke komerénim Gelim, prondjem prostor k pofadani komerénich
aket; (37) restaurovani a konzervovani sbirkovy
realizace vystavnich expozic a provozovani v
konzultaéni a poradenské sluzby v oblasti vistavnictvi, to vie
spadayici do této tiidy; (41) provezovani muzei, nakup
shirkovych pfedméni, budovani muzejni sbitky., jeji sprava a
péde o ni, pijEovini sbirkovych pfedmétl, provezovani
kmihovmy chova, vzdélavani, zibava, organizovani a pofadani
spolecensloych a zabavnich akei, pofadani vystav ke
kulturnim a vzdélavacim téelim, realizace vistavnich expozic a
provozovan vystavnich ploch, spadajici do této tiidy. lektorska a
edukativni ¢innost, zprostiedkovatelske sluzby v oblasti
vzdéldvani a nméni, redakéni, vydavatelské a nakladatelske
slugby. vydévani éasopist, grafickych i nméleclych dél a
reprodukeei vytvarnych uméleckych dél, vydavani kompaktnich
diskii a jinych nosiéh informaci pro leltorské a edukaéni vely,
agenturnd Einnost v oblasti vistavnictvi, uméni a kultury, vyroba
audiovizualnich pofadi véetns jejich pljéovani. pofadani a
zajistovani odbomych kolokvii, pfednaiek, kurzl, seminait a
besed, ostatni sluzby v oblasti vzdélavani, tvorba radiovych a
televiznich vzdélavacich spoth, prondjmy prostor k pofadani
spolecenskych a kulturnich akei. piekladatelske a tlumoénicke
sluzby, informaéni sluzby v oblasti uméni a umeéleclych dél.
konzultatni a poradenske sluzby v oblasti vystavnictvi
(organizovani kultumich nebo vzdélavacich vistav), nméni,
uméleckych dél autord z tuzemska i ze zahrani®i; (42) videcky
vyzimm v oblasti uméleckych dél, badatelske studium shirel,
odboma pomec a sluzby viastnilm shirek muzejni povahy,
odborné posudky, reerie a expertizy v oblasti uméni a
vméleckych dél, tvorba programevych projekti a
multimedialnich aplikcaci, spadajici do této tiidy. pocitadova
grafika a digitalni tisk, fvorba programi na zakazlo - napi.
pocitadovyeh programi; (43) zajiif ovani cchrany sbirek pomoci
mechaniclyeh 1 elektronickych zabezpecovacich a
protipozdmich systémi a ostrahou.
Moravska galerie v Brné, Husova 18, Brne, 66226, CZ
Ing. Libor Markes, Grohova 54, Brmo, 60200

(210)
(220)
(320)
(511)
(540)

(510)
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The following is an example of information published in the Official Journal of the Industrial
Property Office relating to the registration of a trademark without a change against the published

application:

VESTNIK URADU PRUMYSLOVEHO VLASTNICTVT 13-2007 CZ, datum publikace 28.03.2007
{Zapisy ochramrych znimek bez zmény ve vztahu ke zvefejnénym pithlagkam)

(111)
(220)
(320)
(442)
(151)
(730)

(210)

Zapisy ochrannych znamek bez zmény
ve vztahu ke zvelejnénym piihlaskam

288208

05.02.2003

05.02.2003

13.12.2006

19.03.2007 .

Slovakia Press, s.r.o., V Dédiné 881/34. Ritany u Brna,
66482, CZ

0-188265

(111)
(220)
(320)
(442)
(151)
(730)

(210)

288209

05.02.2003

05.02.2003

13.12.2006

19.03.2007

Slovakia Press, s.r.o., V Dédiné 881/34, Riéa.n}-‘ u Prahy.
66482, CZ

0-188266

(111)
(220)
(320)
(442)
(151)
(730)
(210)

288211

14.06.2004

14.06.2004

13.12.2006

19.03.2007

Janouzek Richard, Moutnice 100, 66435, CZ
0-347443

(210)

0-424603

(111)
(220
(320)
(442)
(151)

730)

(210)

288219

30.03.2003

30.03.2003

13.12.2006

19.03.2007

ACTIVE WELLNESS s. 1. 0., Seifertova 49, Praha 3.
13000, CZ

0-424683

(111)
(220
(320)
(442)
(151)
(730)

(210)
(526)

288220

05.05.2005

05.05.2005

13.12.2006

19.03.2007

Sano - Moderni vyziva zvifat spol. s r.0., Npor. O.
Bartoika 15, Domazlice, 34401, CZ

0-426043

Omezeni rozsalm ochrany o prvek: Rozsah ochrany se
omezuje o slovni prvek "Modemna viziva zvierat”.

(111)
(220)
(320)
(442)
(151)
(730)

(210)

288213

16.07.2004

16.07.2004

13.12.2006

19.03.2007

T - MOBILE Czech Republic, a.s., Tomickova 2144/1.
Praha 4, 14900, CZ

0-336271

(111)
(220)
(320)
(442)
(151)
(730)
(210)

288214

10.08.2004

10.08.2004

13.12.2006

19.03.2007

AZ Real, s.r.0., Kroméfizska 4, Vyikov, 68201, CZ
0-358135

(111)
(220
(320)
(442)
(151)
(730)

(210)
(526)

288221

05.05.2005

05.05.2005

13.12.2006

19.03.2007

Sano - Moderni vyziva zvifat spol. s r.0., Npor. O.
Bartoika 15, Domazlice, 34401, CZ

O-426044

Omezeni rozsahu ochrany o prvek: Rozsah echrany se
omezuje o slovni prvek "Modemi viziva zvifat”.

(111)
(220)
(320)
(442)
(151)
(730)

(210)

288215

03.12.2004

03.12.2004

13.12.2006

19.03.2007

BENTRANS-PLUS s.r.o., Prazska 1072, Sadska, 28912,
CZ

0-421101

(111)
(220)
(320)
(442)
(151)
(730)
(210)

288222

02.06.2003

02.06.2003

13.12.2006

19.03.2007

Novera spol. s r.o., Psary 63, Psary, 25244, CZ
0-426930

(111)
(220
(320)
(442)
(151)
(730)
(210)

288223

16.06.2005

16.06.2005

13.12.2006

19.03.2007

Kaftanova Olga, Sumavska 8, Praha 8, 12000, CZ
0-427422

(111)
(220)
(320)
(442)
(151)
(730)
(210)

288216

19.01.2005

19.01.2005

13.12.2006

18.03.2007 )

Sorm Josef, Svatopluka Cecha 889, Jicin, 50601, CZ
0-422532

(111)
(220
(320)
(442)
(151)
(730)
(210)

288224

15.08.2005

15.08.2005

13.12.2006

19.03.2007

Burianek Tomas, Havanska 2814/13, Tabor, 39005, CZ
0428968

(111)
(220)
(320)
(442)
(151)
(730)

288218

25.03.2005

25.03.2005

17.08.2005

19.03.2007

Vodafone Czech Republic a. s., Vinchradska 167, Praha
10, 10000, CZ

(111)
(220
(320)
(442)
(151)
(730)

(210)

288225

23.08.2003

23.08.2003

13.03.2006

19.03.2007

AUTO MAX spol. s r.0., Radikovice 19, Radikovice,
50327, CZ

46



Further, we include an example of a publication of trademark registration with a change against

the published application:

VESTNIK URADU PRUMYSLOVEHO VLASTNICTVI 13-2007 CZ, datum publikace 28.03.2007
(Zapisy ochrannych znamelk se zménou ve vztahu ke zvefejnénym piithlaskam)

Zapisy ochrannych znamek se zménou
ve vztahu Ke zvei'ejnénym prihlaskam

(111) 288210

(2200 21.02.2003

(320) 21.02.2003

(442) 141220035

(151) 19.03.2007

G40 _ Extaze

(730)  MP Media s.r.o., Bipska 1432/2, Praha 10, 10000, CZ

(740) Bohemia Patent, Ing. Jana Vandélikova, Uméleclka 6, Praha 7.
17000

(310)  (16) pismena pro tiskamy, Stocky.

(311) 16

(210 O-189061

(111) 288212

(220)  17.06.2004

(3200 17.06.2004

(442)  12.04.2006

(151) 192.03.2007

(G40) TOP TIP

(730)  Strasak Vladimir Ing., Cervena cesta 1130, Kunovice, 68604,
CcZ

(740) Ing. Dobroslav Musil, Cejl 38, Brno. 60200

(510) (1) chemické vyrobky pro primysl, védy, fotografii, zemédalstvi,

zalradnictvi a lesnictvi. haojiva pro podu, umélé pryskyfice v
surovém stavu, plastické hmoty v surovém stavu, hnojiva pro
plidu, hasici pistroje (slozeni), prostiedicy pro kaleni a letovani
kowvii, chemické wyrobly wriené ke lkonzervovini potravin,
tiislici materialy, lepidla pro primysl; (2) barvy. natéry, laky,
barviva, mefidla, barviva pro barveni odévii, barviva pro
potraviny a napoje. ochranné vroblcy proti korozi a pro ochranu
dieva, kovovych a nekovovych materiald, piipravky pro éiSténi a
Gpravu povrclm kovovjch i nekovovych materiali; (3)
hygienickeé potfeby wve tiid: 3. praci prostfedly. avivaze,
piipraviy pro isténi myti, konzervovani a ledténi podlah, oken
a nabytkn, vonné oleje, piipravicy na &iSténi odpadnich rour,
piipraviey pro moyti nadobi muéni i v myékach nadobi, opalovaci
piipraviy, ochranné masti; (4) svicky, kmoty na sviceni. paliva
ke sviceni, pfipravky na pohleovani a vazéni prachu, mazadla,
lestidla a krémy na obuv; (5) hygienické vyrobly ve tiids 5.
vlozky ve tiidé 5. deodoranty ve tfidé 5. Eaje ve tifdé 5. dopliky
stravy we tHidé 5 a vitaminové phipravicy, l1éémvé napoje,
potraviny pro batolata. pfipravicy a soli do koupele ve tiidé 3,
lekarmicky. piipraviy pro podporu mistu vlash, laktdza, naplasti,
piipraviy pro ofetfovani nohou a pro pééi o nohy, posilujici
piipravky, mucholapky. dezinfeliéni pfipravky. vyrebky pro
hubeni Skodlivich zvifat, fungicidy. herbicidy. inselticidy,
repelenty; (7) elektromechanické luchyiské aparaty (drtice,
mixéry) pro potraviny, kuchyfiské robofy, lisy mna ovoce,
elektrické mlynky. napf. na kavu., maso. kofeni, strojky ke
stithani, pfistroje pro sekani potravin, balici stroje, nafezové
stroje; (8) nafadi a nastroje s muénim pohonem. noZe, vidlicky,
Izice, biitvy. elektrické nizky na nehty:(9) elektricky vyhiivané
odévy, zapisovaci a registraéni pokladny, hasiei pfistroje,
prodejni automaty. elektrické baterie a akumulatory. nabijecky,
biyle a pouzdra. ochranné helmy, ochranné masky a respiratory:
(10) kondomy, détské dudlikcy a lahve, krouzlky na profezavani
zubt; (11) zapalovade: (12) dopravni prostiedky pozemmni,
vzduiné, vodni a jejich dily a piislufenstvi ve tiidé 12 (13)
ohfiestroje, petardy: (14) bizuterie, Sperky, piistroje pro méfeni
tasu, nadobi z drahych kovi: (13) hudebni nastroje a jejich
piisludenstvi: (16) lepidla pro papirenstvi. noZe na fezani papir,
plenkoveé kalhotky, kovové folie pro baleni potravin: (18) laiZe,
imitace kbZe a vyrobky z nich. kufry, zavazadla. deitniky,
slunecnikcy, hole; (207 nadoby z umélych hmot i jako obaly,
zejména pro baleni potravin: (21) naéind a nadoby pro domacnost
nebo kuchyi, selnifly, hiebeny a myci houby, kartace. Cistici
potfeby, malé pfistroje k sekdni mleti, lisovam s ruénim
pohonem, elektrické hiebeny, zubni kartaéky 1 eleltrické zubni
kartacky. zubni nité, dévkcovace ve tiide 21, obouvaky. ofvirade
lalvi, podnosy, podtacky, rukavice ve tiidé 21, sitka, sufaky na

pradlo, strojly na nudle, utérey ve tiidé 21, paratka a jiné
kuchyiiské dopliley ve tfidé 21; (22) provazy, lana. sithoy. sité,
stany. plachty, plachtoviny, pytle. material na vycpavky, textilni
materidly ze surovych vidken a vyrobky z nich, zejména vaky,
tasky, struny: (23) nité a pize vieho drulm. pletaci piize: (24)
thanimy a textilni vyroblky, lozni pradlo. uwbrusy, prostirani,
polayvky lozni, kapesniky, ubrousky, utétky na sklo, méndly;
(25) odévy, obuv. pradlo, plavky. plenkové kalhotly. plenloy
détské. kloboucnické zbozi plasténkey: (26) krajky. visivioy,
stuly, thanicky. knoflily. hatky a ofka, poutka, galanterie,
spendlilcy a jehly. jehlice. umélé kovétiny: (27) koberce, rohoZky,
rohoze. podlahové obklady a krytiny, tapety; (28) hry. hracky,
doplilky a potieby pro sport, sportovni nafadi a nadini, cvidebni
stroje, vanoéni czdoby: (30) nipoje na zakladé kavy, kakaa a
cokolady, tapioka, sago. sojova mouka. mouka a piipravky z
cbilnin, obilniny piipravend pro oscbni konzumaci, chléb,
pefivo, culoovinky, Zvykacky, zmrzling a zmwzlinové krémy,
pradky do tésta. kecupy, dresingy, majonézy. nalevy k ochuceni,
siil pro konzervovani potravin, pizza, nudle, popeorn, pudink,
culrovi, zdlmsky, Sokolada. dorty, suenky. Slehacka. tésta,
téstoviny. vlecky, zahuStovaci pfipravky, smési na pefeni,
nalevy a pripravky k zavafovani, hotova jidla, polotovary jidel;
(31) zZiva zvifata, rostliny a pfirodni kvétiny. osive. r¥Ze natural,
zivi mékdopsi a kordsi: (35) zpracovani a vyroba reklammich
navrhit a spotd, grafické a kreslidské prace.  obchodni
administrativa,  obchodni  audit,  manaZerska  Einnost,
personalistika a fizeni lidskych zdrojB, prondjem primyslového
zhozi; (39) doprava oscb a zboZi, baleni a skladovani; (41)
pofadani obchodnich a manaZerskych semindft a kurzd, véetns
jejich realizace, poradani loterii, sazek a soutéznich her; (42)
vyvej, implementace, fizeni a sprava  elektromiclych
informaénich systémb, vivej, prondjem provozovini, ndriba a
prodej software.

(511) 1.2.3.4.5.7,8,9.10, 11, 12. 13, 14. 15, 16, 18, 20. 21, 22, 23,
24,25, 26,27, 28, 30, 31. 35.39. 41, 42

(210)  O-347598

(111) 288217

(220) 07.02.2005

(3200 07.02.2005

(442) 11.01.2006

(151)  19.03.2007

(340) NES

(730) WINEMARK, spol. s r. 0., Obloukové 12, Praha 10. 10100,
CZ

(740) DANEK & PARTNERS, Advolitni a patentova kancelaf, Dr.

Tilém Danék, Vinolradska 43, Praha 2, 12000

(3109 (18) hole, hole se sedatkem. bide, postroje na koné a sedlafske
vyrobly, piilryvioy nohou: (25) bryndaély (ne z papim). plenkoy
détskeé textilnd, slintacky (ne z papiru).

(511) 18,25

(2100 O-423073
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Last, this is an example of published information on a trademark registration in the Official

Journal of the Industrial Property Office:

VESTNIK URADU PRUMYSLOVEHO VLASTNICTV 13-2007 CZ, datum publikace 28.03.2007

(Obnovy zapisu ochrannych znamek)

(]

Obnovy zapisu ochrannych zniamek

(111) 93635

(220% 05031927

(151 05031927

G40 OSTALIDON

(730)  Spolek pro chemickou a hutni virobu, akciova spoleénost,
Revoluéni 86, Usti nad Labem, 40032, CZ

(740  Znamkova kancelaf Praha, v.o.s. Tichd Laura, p.o.box 46,
Praha 5, 13250

(510%  (21) keramickeé wyrobly vieho drubu.

511y 21

(210y 09765

111y 93674

(220y 24031927

(151 24031927

(40) POLYSAN

(730y ZENTIVA, a. s, Nitnianska 100, Hlohovec, 92027, SK

(740)  Rott, Rizicka a Guittmann, patentova, znimbovi a pravai
leancelaf, JUDy. Rott Viadimir, Nad Stolou 12, Praha 7, 17000

(510)  (5) dietetické a léfivé prostiedky pevné, telutd, laystalové,
tabletky. pilulky k aplikaci vnitind a vn&jii

(511 3

(210y ©-2086

(111} 94908

(220) 14031947

(151) 14031947

(340)

(730) Spolek pro chemickou a hutni vyrobu, akciova spoleénost,
Revoluéni 86, Ustin L., 40032, CZ

(740  Zndmlrova kancelaf Praha, v.o.s., Tichd Laura, p.o.box 46,
Praha 35, 13230

(510) Luéebni vyrobky pro primyslové, védecké a fotografické

uéely, technicky a chemicky é&isté chemikalie, jakoz 1
chemkalie pro analysunerostné suroviny, aktivol uhli pro
lé¢ebné a primyslové néely loziskove kovy. lehle kovy a slitiny
lehlcych kovii, lugebni vyrobky pro hutnictvi a zpracovani rud,
eleltrochemickeé a elelfrothermické vyroblky (karbid. ferro-
slitiny), organicka barviva. meziproduldty k virobé orgamckych
barviv, organické a anorganické pigmenty, barvy, bronzovy
prasek, suSidla a fedidla do tiskafskych barev, tiskaiska
vilcovina, kovove folie listkové kovy, aluminiove obaly vieho
drulm, lédiva, léky, Iutebni vyrobky pro lécebné a zdravotni
uéely, farmaceutické drogy.sera, 18divé profylaktické vacciny,
dietetické piipravky. prostfedky pro hubeni ikiidch, prostiedicy
na ochranu rostlin, ristové latky rostlinné sterilisaéni a
desinfekéni prostfedky, prostiedky ke konservovini polamm,
glukosa pro  vyzivovaci, dietetické a lééebné ucely,
hnejiva fermeze.  laky, mofidla,  lepidla.  rozpustidla.
zmékiovadla, prostfediy na odstranéni muldh, krémy na obuv,
prostiedky ke zpracovani a zuilechfovani kiize, prostfedicy
apreturni a tfislicl umély kavféuk, umélé lisovaci hmoty,
lisované nebo stiikané virobly z umélych lisovacich hmot,
wmélé hmoty pro vyrcbu lakd a pro impregnaci. hmota pro
vyrobu gramofonovych desek, umély Selak, umélé pryskyfice,
lisovaci prasek z uméljch pryskyfic. uméla vilakna, ndhraZlca
pro Iyko a rakos, papir. lepenks, suroviny a polotovary k
vyrobé papiru, papirove a kartonove vyrobloy. a to: obaly vieho

druhu z impregnovaného neb neimpregnovaného papiru,
papirové pohdrky a nadoblky, papirova vldkna, papirova piize,
papirové motouzy, textilni dutinky, textilni civicy, dutinky a
trubice vieho drubm. uzavéry na milééné lahve, voskovany
papir, papirové koberce, drzadla na jizdni kola, papirové
sparterie. sklapéci kovovd pouzdra, techmické oleje a tuky,
mazadla, benzin pfedméty ze dfeva. a to dievéné sparterie,
dievai drt’, fezivo, prkna na bedny a jiné obaly ze dfeva, ocet,
bunicina a jeji derivaty. celulosa pro vméla vidkma. pro celofin,
pro nitraénd Géely a pro papir pripadné také ve spojeni s jinpmi
surovinanmi, estery a étery celulosy pro uméla vlikna, pro
vyrobu laki a filom, virobly z viscosoveé celulosy.
neprihledné folie. umélé houby, buniéita vina a vyrobls
sparterie z bumiéité viny, sulfitovy lih, zahuétény sulfitovy
vyluh, celulosova smola, drozdi pro vyzivovaci a krmné Géely,
prostiedlsy praci stahovaci, bélicd, smafeci, zudlecht'ovaci
prostiedloy pro texstilni primysl. skrob a Skrobové virobky pro
vyEivovaci, farmaceutické a primyslové nlely, jakoz i ke
Skrobeni pradla, prostrediy k odstrafiovani skvm, prostiedicy
proti rzi, prostiedky cidici a lestici, brousici prostfedlcy. leonske
zhozi, zapalky vieho druhu. zapalkove zbozi, zapalovadla.

(311) 1.2.3.4.5,6,16,17,20, 22,23, 34

(210)  ©-9090

(111) 97581

(220) 11.03.1947

(151) 11.03.1947

(340) REDLER

(730) Stock Equipment Company, Inc., 16490 Chillicothe Foad.
Chagrin Falls, OH, US

(740) ROTT, RUZICKA & GUTTMANN Patentovi, znamkova a
advokatni kancelai, JUDr. Viadimir Rott, Nad Stolou 12, Praha
7, 17000

(310)  (7) stroje na zafizeni pro dopravu zbozi v celku bez obalu.

311y 7

(210) ©O-8675

(111) 102270

(220) 22.10.1947

(151) 22.10.1947

(340) AEROSPORIN

(7300 The Wellcome Foundation Limited, Glaxe Wellcome
House, Berke}e_v Avenue, Greenford, Middlesex, GB

(740) KOREJZOVA & SPOL., v.o.s., JUDr. Zdefika Korejzova,
advokatia, Korunni 104/E. Praha 10, 10100

(310)  (5) lécebné wyroblky, zvlasté piipravky antibiofické a
balktericidni.

(311) 5

(210)  ©-0365

(111) 109205

(220) 10.03.1927

(151) 10.03.1927

(40) BILINSKA KYSELKA

(730) BOHEMIA HEALING MINERAL WATERS COMPANY
LIMITED, Suite 3C_ Standbrook House, 2-5 Old Bond Street,
London, GB

(740) Ing. Vithous Roman, Pavlikova 605/12, Praha 4 - Kamyk,
14200

(3107 (32) bilinska kysella.

(311) 32

(210) ©O-9069

(111) 117751

(220) 12.09.1947

(151) 12.09.1947

(340) MEOPTA

(730) Meopta - optika, s.r.0., Kabelikova 1. Prerov. 73002, CZ

48



Presently, the Official Journal is issued weekly, only in the electronic form accessible on the
Internet site of the Industrial Property Office.

4.1.2.3 Making accessible the information on trademarks by the Industrial
Property office

Besides the administration of the register and issuing of the Official Journal, which is statutory,
the Industrial Property Office conducts a number of other informatory activities relating to
trademarks. Although these activities are not directly based on the law, they present a crucial
source of information for both expert and general public, including state administration
authorities participating in the intellectual property rights enforcement. The activities include
especially the administration of the register of trademark valid in the territory of the Czech
Republic, both national and international, as well as Community trademarks.

The database can be searched according to the file (application) number, registration number,
trademark, product and services class, list of products and services, Vienna classes, applicant /
holder, date of the application submission, date of the right of priority, date of the publication of
the application and registration date.
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As an example we include the data from the database of the Industrial Property Office
concerning the Czech national trademark registration no. ,,EZU HAR“(combined):

OCHRANNE ZNAMKY

URAD PRUMYSLOVEHO VLASTNICTVi
Databdze obsahuje narodni ochranné znamky (UPV), mezindrodni ochranné znamky (WIPO) s
designaci CR a EU a komunitarni ochranné znamky (OHIM).
Data UPV jsou aktudlni ke dni:  20.11.2007
Data WIPO jsou aktualni ke dni: 19.11.2007
Data OHIM jsou aktuélni ke dni: 19.11.2007

Zdroj UPV-CR
(210) Cislo spisu 180740
(540) Reprodukce/Znéni OZ

<EZUD> <HARD>

(111) Cislo zapisu 254365
(511) Tiidy vyrobk a sluzeb 42

(531) Videnskeé obrazové tiidy 27.5.9;2634
(220) Datum podani ptihlasky 11.06.2002
(320) Datum prava piednosti: 11.06.2002

(330) Zemé priority: CZ
(442) Datum zvefejnéni prihlasky 12.02.2003
(151) Datum zapisu 26.05.2003
(730) Ptihlasovatel/vlastnik Elektrotechnicky zku§ebni astav, s.p.
Pod Lisem 129
Praha 71 CZ
17102
Stav Platny dokument
Druh Kombinovana

(510) Seznam vyrobkl asluzeb  (42) certifikace a zkouSeni kabeld.

(42) certification and examination of cables.

Piehled polozek rejstitku  Vypis z rejstiiku OZ

UPOZORNENT
Tento vypis ma pouze informativni charakter a udaje pro jeho vytvofeni byly ziskany na siti Internet.
Domnivate-li se, e obsahuje chyby, obrat'te se prosim na Utad primyslového vlastnictvi.
Udaje byly ziskany na http://www.upv.cz dne 21.11.2007 12:40
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The following is an example of data available in the database of the Industrial Property Office
concerning the international trademark no. 765352 , MATRIX*:

OCHRANNE ZNAMKY

URAD PRUMYSLOVEHO VLASTNICTVI
Databaze obsahuje ndrodni ochranné zndmky (UPV), mezindrodni ochranné zndmky (WIPO) s
designaci CR a EU a komunitarni ochranné znamky (OHIM).

Data UPV jsou aktulni ke dni:  20.11.2007
Data WIPO jsou aktualni ke dni: 19.11.2007
Data OHIM jsou aktualni ke dni: 19.11.2007

Zdroj
(540) Reprodukce/Znéni OZ

(811) Cislo zapisu
(511) Ttidy vyrobkii a sluzeb
(151) Datum zapisu

Datum oznameni pro
CzZ

(180) Datum konce platnosti
(730) Ptihla3ovatel/vlastnik

(812) Zemé ptivodu
Stav
Druh

(510) Seznam vyrobki a
sluzeb

Transakce ovliviujici
stav v CZ

WIPO-CZ

MATRIX

765352
12
25.07.2001
11.10.2001

25.07.2011

Hans-Georg Miiller

138, Bickernstrasse
D-45889 Gelsenkirchen DE
DE

Platny dokument

Slovni

12 viéhicules.
Vehicles.

[ENN] stav: 6 - Registration

DE

(450) 2001/20 Gaz, 08.11.2001

(831) AT-BX-CH-CN-CZ-ES-FR-HU-IT-PL-PT-RO-
RU-SI-SK-YU

(832) TR

(580) regedat: 25.07.2001

(580) regrdat: 27.09.2001

(580) notdate: 11.10.2001

[CBNP] stav: 6 - Cancellation effected for some of the goods and
services at the request of an Office of origin in accordance with
Article 6(4) of the Agreement or Article 6(4) of the Protocol

DE

(450) 2003/4 Gaz, 03.04.2003

/12/ - List limited to:

Véhicules terrestres, a l'exception des véhicules a deux roues et de
leurs parties, véhicules nautiques et aériens.

Land vehicles, with the exception of two-wheeled vehicles and parts
thereof, aerial and nautical vehicles.

(580) regedat: 11.07.2002
(580) regrdat: 17.02.2003
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(580) notdate: 18.02.2003

Ptehled polozZek rejstiiku

UPOZORNEN]
Tento vypis méd pouze informativni charakter a idaje pro jeho vytvofeni byly ziskiny na siti Internet.
Domnivate-li se, Ze obsahuje chyby, obrafte se prosim na Utad primyslového vlastnictvi.
Udaje byly ziskany na http://www.upv.cz dne 21.11.2007 13:11
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Also, we include an example of data from the database of Industrial Property Office concerning
Community trademark no. 845024 ,,PUMA“(verbal):

OCHRANNE ZNAMKY

URAD PRUMYSLOVEHO VLASTNICTVi
Databaze obsahuje nirodni ochranné znamky (UPV), mezinarodni ochranné znimky (WIPO) s
designaci CR a EU a komunitarni ochranné znamky (OHIM).

Data UPV jsou aktudlni ke dni:  20.11.2007
Data WIPO jsou aktualni ke dni: 19.11.2007
Data OHIM jsou aktualni ke dni: 19.11.2007

Zdroj OHIM
(210) Cislo spisu 845024
(540) Reprodukce/Znéni OZ PUMA
(511) T¥idy vyrobki a sluZeb 5
(220) Datum podani piihlasky 09.06.1998
(442) Datum zvefejnéni prihlasky ~ 21.12.1998
(151) Datum zapisu 02.06.1999
(180) Datum konce platnosti 09.06.2008
(730) Ptihlasovatel/vlastnik Bayer CropScience AG Bayer CropScience AG

Alfred-Nobel-Str. 50
Monheim am Rhein DE
40789

(740) Zastupce Bayer Aktiengesellschaft
Frank Meixner

Leverkusen DE

51368
Stav CTM registered
Druh Slovni

(510) Seznam vyrobk a sluzeb
Produits pour la destruction des animaux nuisibles;
fongicides, herbicides.

Preparations for destroying vermin; fungicides,
herbicides.

Mittel zur Vertilgung von schidlichen Tieren;
Fungizide, Herbizide.

Praeparater til udryddelse af skadedyr; svampe- og
ukrudtsdrebende midler,

[apackevdopota yio v Ketomoréunon smpiofov
Coov kot Loveinv: PUKNTOKTOVE, TUPUCITOKTOVE.

Productos para la destruccion de animales dafiinos;
fungicidas, herbicidas.

Tuhoeldinten ja sydpéldisten hivitysvalmisteet; sieni- ja
rikkaruohomyrkyt.

Prodotti per l'eliminazione di animali nocivi; fungicidi,
erbicidi.

middelen ter verdelging van ongedierte;
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As obvious, whereas all information concerning national trademarks and their applications are in
the Czech language, the information relating to international trademarks valid in the territory of
the Czech Republic and Community trademarks are partially available also in foreign languages,
and the knowledge of French and English is necessary for the entire understanding of these
information, especially as concerns the kinds of protected products and services.

Moreover, while searching for information in these databases, it is necessary to keep in mind
that all international trademarks available in the database of the Office are at the time, when the
information is required, valid in the territory of the Czech Republic. It is possible in a number of
cases to learn from the data on the trademarks available in the database that a protection in the
Czech Republic has been temporarily or definitely rejected, or that the original national
registration on the basis of which the international trademark had been registered expired and, as
a result, the international trademark ceased to be effective also in the Czech Republic. As an
example can be seen a data file on international trademark no. 807530 ,,big puma energy drink*
(combined), which is not valid in the territory of the Czech Republic, as it was cancelled on the
request of the owner of all products and services according to rule 25 of the Common
Regulations to the Madrid Agreement Concerning the International Registration of Marks and
the Protocol to this Agreement (more to this under part 1.5.8.2 of the first volume of the
Methodology).
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For information we include a collection of data on this international trademark available in the
database of the Industrial Property Office, which is however invalid on the territory of the Czech
Republic:

OCHRANNE ZNAMKY

URAD PRUMYSLOVEHO VLASTNICTVi
Databéze obsahuje narodni ochranné zndmky (UPV), mezinarodni ochranné znamky (WIPO) s
designaci CR a EU a komunitarni ochranné zndmky (OHIM).

Data UPV jsou aktualni ke dni:  20.11.2007
Data WIPO jsou aktualni ke dni: 19.11.2007
Data OHIM jsou aktualni ke dni: 19.11.2007

Zdroj WIPO-CZ
(540) Reprodukce/Znéni OZ

1
Slovni ¢ast BIG PUMA ENERGY DRINK.
(811) Cislo zépisu 807530
(511) Ttidy vyrobki a 32
sluzeb
(531) Videniské obrazové  3.1;3.1.1;3.1.4;3.1.24;19.3;19.3.1;275;27.5.1;29.1;29.1.13
tiidy
Datum prava
(320) piednosti: 13.03.2003
(310) Cislo prioritni 303 12 840.2/32
(330) plihlasky: DE
Zem¢ priority:
(151) Datum zapisu 15.07.2003
Datum oznameni pro  28.08.2003
Gz

(180) Datum konce platnosti 03.05.2005

(730) Piihlasovatel/vlastnik Plus Warenhandelsgesellschaft mbH
Wissollstrasse 5-43
45478 Miilheim an der Ruhr DE

(812) Zemé pivodu DE

(740) Zastupce Kort Rechtsanwiilte (GbR)
Ellerstrasse 123/125
40227 Diisseldorf DE

(558) OZ tvofena pouze EN Silver, blue, red.

barvou

(558) OZ tvofena pouze FR Argenté, bleu, rouge.
barvou

(591) Barevna
Stav Zruseny platny dakument
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Quite a number of similar situations can occur especially in the area of international trademarks,
but also Community trademarks. From this reason it is more than advisable that the officials of
any institutions participating in the intellectual property rights enforcement, when searching for
information in the database, addressed the Industrial Property Office with a concrete issue each
time when in any doubt on the records content and the validity or effects of the respective
trademarks in the territory of the Czech Republic.

In addition, the Intellectual Property Office publishes on its internet site a list of generally
known trademarks and a list of trademarks declared as famous under the provision of section 18
of Act No. 174/1988 Coll., on Trademarks.

Both of the lists are of informative character only, without having any binding effect. Therefore,
it is not possible to rely on the contained information neither from the entirety point of view
(generally known trademarks and famous trademarks can exist, which are not included in the
lists), nor in terms of their reliability (the fact, that that certain trademarks are listed does not
mean they will be in the possible future proceedings, and court proceedings in particular,
reassessed as generally known or famous). In this respect, it should be stressed that the
classification of a certain trademark as generally known or with a goodwill in the Czech
Republic, or as famous according to (already abolished) provision of section 18 of Act No.
184/1988 Coll., on Trademarks, is primarily a matter of evidentiary proceedings carried out in a
concrete proceedings resulting from the enforcement of rights relating to the trademark. The
burden of proof in this respect is as a rule on the trademark owner or another person claiming the
rights to the trademark.

Both lists however can be significant indicia in the preliminary evaluation whether a certain
trademark is being infringed. If such trademark is listed in the list of known trademarks or on a
list on trademarks declared as famous, it can be deemed probable that such trademark will enjoy
broader legal protection in the territory of the Czech Republic, either because of being generally
known or because it has a goodwill. This assumption can be taken into account especially in
preliminary proceedings relating to the granting of protection to rights resulting from such
trademarks, while a of course a proof to the contrary in later meritorious trial can not be ruled
out.

4.1.3. Information on industrial designs

4.1.3.1. Statutory informatory duties

Act No. 207/2000 on the Protection of Industrial Designs and the amendments to Act No.
527/1990 Coll., on Inventions, Industrial Designs and Rationalization Proposals, in the wording
of later regulations, as amended, imposes by its provision of section 39 on the Industrial
Property Office to keep a register of industrial designs, where decisive data on registered
industrial designs are recorded. The provision of section 39 paragraph 2 of Act No. 207/2000
Coll., as amended, defines that especially the following information are recorded in the register
for each industrial design:

- number of registration (certificate);

- registration date;

- date of the industrial design publication;

- name of the industrial design and, where applicable, of collective application of
industrial designs and their number;
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- date of the application submission and its file number;

- definition of the product in which the industrial design is embodied or in which is
applied, including its classification according to the relevant classes of the International
Classification of Industrial Designs; for an industrial design registered on the basis of a
collective application the list of included industrial designs;

- applicant for the industrial design (name and surname, business company or company
name), his address (company seat), if applicable, the representative;

- industrial design owner (name and surname, business company or company name), his
address (company seat), if applicable, the representative;

- industrial design author;

- industrial design transfer;

- licence;

- expungement of the industrial design from the register;

- removal of the protection or its rewriting;

- creation and expiry of right of lien to the industrial design;

- renewal or the period of protection of the industrial design;

- expiration of the protection.

Further, the law explicitly defines the right of the industrial design author to be stated in the
industrial design application and recorded in the register (section 28 of Act No. 207/2000 Coll.,
as amended).

The industrial design register has legal significance especially in the defining of the extent or the
protection resulting of industrial design. The provision of section 10, paragraph 1 of Act No.
207/2000 Coll., as amended, states that the extent of industrial design protection is defined by
the industrial design image which is recorded in the register, with the exception of the features
which are predetermined by the technical function of the industrial design or features which
must be reproduced in the precise shape and dimensions in order that the product in which the
industrial design is embodied or in which it is applied can be mechanically attached to other
product or placed in another product, around it or against it, in such a way that both products can
be fully functional.

The industrial design registration in the register has constructive effects. Only a registered
industrial design grants exclusive rights to its owner to use it, prevent third persons from using
it, give permission with its usage to third persons or transfer the right to the industrial design to
them (section 19, paragraph 1 of Act No. 207/2000 Coll., as amended).
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4.1.3.2. Official Journal of the Industrial Property Office

Act No. 207/2000 Coll., as amended, also assumes that the Industrial Property Office issues the
Official Journal, and establishes the obligation to publish in it facts concerning registered
industrial designs and other information related to industrial designs protection as well as
official notices and decisions of fundamental nature (section 39, paragraph 3 of Act No.
207/2000 Coll., as amended).

In the Official Journal of the Industrial Property Office, industrial designs registrations are
published. Industrial designs are published at the time of the registration of the designs in the
register. The applicant however can ask when submitting the application for a delay of the
industrial design publication not extending 30 months from the date of the application
submission or from the day of the creation of right of priority. In that case, the Office publishes
the industrial design only after the lapse of the required period, while the Office announces the
adjournment of the publishing together with the registration of the industrial design in the
register. The court proceeding resulting from the infringement of the rights of a still unpublished
industrial design can be nevertheless commenced only on condition that the person against who
the claim is directed was notified of the information contained in the register in the file relating
to the industrial design application.
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The following is an example on registered industrial designs published in the Official Journal,
from the Official Journal of the Industrial Property Office 13-2007 published on 28.3.2007:

(]

VESTNIK URADU PRUMYSLOVEHO VLASTNICTVI 13-2007 CZ. datum publikace 28.03 2007
(zapsané priumyslove vzory)

FG4Q Zapsané prumyslové vzory - pi‘ehled podle tiid
(51) 0201 (1) 0901
(11} 33869 (11} 33866
(21)  2006-36946 (21)  2006-36853
(22)  18.12.2006 (22)  11.09.2006
(13} 20.03.2007 (15} 15.03.2007
43 20.03.2007 (45) 15.03.2007
(34)  Limeékova éast kotile s dvéma limeéky (34)  Lahev
[ B (28 1
(73)  Novobilsky Jan, Plzed, CZ (73} Voloust Jifi, Liberec, CZ
(72} Novobilsky Jan, Plzed, CZ (72} Voioust Jifi, Liberec, CZ
(33) (M) Ing Viadimir Janko, Narodni 348, Liberec &, 46008
(35)
11
(31 09-03
(11) 33863

(1) 2006-36717

(22)  13.04.2006

(15 15.03.2007

(#5)  15.03.2007

(34)  Nastith krabice

(28) 1

(73} MEGA Production, a. 5., Brno, CZ

(712)  Wojnar Martin Ing., Tfebié, CZ

(74)  KANIA, SEDLAK, SMOLA Patentova a zndmkové
kancelaf, Ing. Jifi Malifek, Mendlovo ném. 1a, Bino,

60300
(35)
21 :I
L
31y 0701 (J
(11) 33867 T
(21} 2006-36873 ’2’—'""‘—'__1
@2) 06102006 P L)
(15 15.03.2007 | l] I
(43)  13.03.2007 b o
(34)  Korbel |:.,_,_ | A
28 1 - -
(73)  Kuéerka Miroslav Ing., Bmo. CZ 11
(72)  Kuéerka Miroslav Ing., Bmo, CZ
(74)  JUDr. Miroslav Vitek, patentovy zastupce, Neumannova
54, Broo, 60200 (31} 19.04
(55) (11} 33868

21y 2006-36832

(22} 14.08.2006

(15)  20.03.2007

45y 20.03.2007

(54)  Pfedni strana pfebalu knihy a brofura

[

(73)  BOBO BLOK. spol. s 1. 0., Vrchotovy Janovice, CZ

(12} Kabat Vaclav, Krasna Hora, CZ

(74)  UNIPATENT. Ing. Jifi Chlustina, Jana Masaryla 43-47,
Praha 2, 12000
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4.1.3.3. Inspection of the file

Act No. 207/2000 Coll., as amended, defines specific regulation of viewing the files in matters
of industrial designs. The Office allows a third person to view a file only on condition that such
person proves legal interest. However, prior to the registration of an industrial design in the
register, only the information on who is the author of the industrial design, who is the applicant,
facts on priority right, name of industrial design application and its file identification can be
conveyed.

When the publishing of the industrial design has been adjourned, until the industrial design has
been registered, the Office enables to view the files only a person, which the industrial design
owner identified as the industrial design right infringer.

4.1.3.4. Information accessible through the Internet

Moreover, beyond the extent of the duties explicitly stipulated by law, the Industrial Property
Office makes accessible the information databases of industrial designs on its Internet websites.
In the databases of industrial designs of the Industrial Property Office, it is possible to search for
national industrial designs recorded in the register from entry no. 3500, while the search can be
done according to the application number, record number, name, owner, author, application
submission date, number of the Official Journal where the industrial design was published, date
of publication and class according to Locarno classification.
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As an example of information on industrial designs published by Industrial Property Office on
the Internet we include the excerpt from the database concerning industrial design registration
no. 24525 named “Roof rack designed especially for vans™:

RESERSNI DATABAZE PRUMYSLOVYCH

VZORU

URAD PRUMYSLOVEHO VLASTNICTVI

Posledni aktualizace 20.11.2007 20:01.

Databaze obsahuje narodni primyslové vzory zapsané do rejstiiku- bibliografie a vyobrazeni od &.

zéapisu 3500,

(11) Cislo z4pisu:

(15) Datum zapisu:
Datum

(45) zvefejnéni:

(21) Cislo piihlasky:

(54) Nazev:
Zatfidéni

G Locarnské:

(22) Datum podani
ptihlasky:
Cislo véstniku
publikace:

(73) Vlastnik:

(72) Pavodce:

(28) Ppc":_et \.«’Z()rfl pii
zapisu:

Stav fizeni:

(55) Vyobrazeni:

24525
25.10.1993
25.10.1993

1992-25874

Nastiresni nosi¢ zavazadel zejména pro dodivkova motorova
vozidla
12-16

27.08.1992

1900/01

MAVE spol. s r.o., Liptal, 75631, CZ
Vrla Martin, Liptal 164, 75631, CZ
1

Zanikly dokument

Pichled polozek fizeni

UPOZORNENI

Tento vypis ma pouze informativni charakter a Gidaje pro jeho vytvoieni byly ziskany na siti Internet.
Domnivate-li se, Ze obsahuje chyby, obrat'te se prosim na Utad priimyslového vlastnictvi.
Udaje byly ziskany na http://www.upv.cz dne 21.11.2007 16:07

Napovéda pfi problémech tisku cestiny
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4.1.4. Information on appellations of origin and geographical designations

4.1.4.1 Statutory informatory duties

Also in the area of appellations of origin and geographical designations protection the Industrial
Property Office is obliged under the legal regulations administer the register and issue the
Official Journal.

The provision of section 15, paragraph 1 of Act No. 452/2001 Coll., on protection of
appellations of origin and geographical designations and on the amendment of consumer
protection act, as amended, establishes that the register is public and anyone has a right to view
it. The provision of section 15, paragraph 2 of Act No. 452/2001 Coll., as amended, defines the
decisive data on appellations of origin and geographical designations recorded by Industrial
Property Office in the register, which are as follows:

- number of appellation of origin or geographical designation registration, date of the
registration in the register;

- appellation of origin or geographical designation wording;

- date of appellation of origin or geographical designation application;

- geographical definition of the territory where the goods are produced, processed of
prepared;

- name or business company and its seat, or name, surname and permanent address of the
applicant and his representative, where applicable;

- address of the business premises where the goods designated by appellation of origin or
geographical designation are produced or processed or prepares in the location whose
geographical name creates the appellation of origin of geographical designation;

- goods covered by the appellation of origin, or geographical designation, including the
definition of quality and characteristics of he goods; when the goods is an agricultural
product of foodstuff listed in the notice under section 26, then also the specification of
the goods including the amendments;

- cancellation the registration of appellation of origin or geographical designation.

Also other information significant for the appellation of origin and geographical designation can
be recorded in the register.

The record of appellation of origin in the register is of constructive nature; the protection of
appellation of origin starts with the date of the record. The same applies to geographical

designations.

The Office issues on request statements to anybody who applies. Such statement contains
information valid as of the date of its issue.
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4.1.4.2 Official Journal

According to the provision of section 15, paragraph 4 of Act No. 450/2001 Coll., as amended,
the Industrial Property Office announces in the Official Journal the record of appellation of
origin or geographical designation in the register, its cancellation and other significant
information in relation to the appellation of origin or the geographical designation.

In accordance with the law, the Office announces in the Official Journal the record of
appellation of origin or geographical designation in the register (section 7, paragraph 4 of Act
No. 450/2001 Coll., as amended), the cancellation of appellation of origin or geographical
designation registration (section 11, paragraph 4 of Act No. 450/2001 Coll., as amended), and
the amounts fees stipulated by international convention for the international registration of
appellation of origin (section 16 paragraph 2 of Act No. 450/2001 Coll., as amended).

4.1.4.3. Viewing the files

The viewing of files in relation to appellations of origin and geographical designations is
governed by general legal regulation defined by the provision of section 38 of Act No. 500/2004
Coll., Administrative Procedure Code.

4.1.4.4. Information accessible via the Internet

Beyond the framework of the specific statutory duties, the Offices publishes on its website a list
of registered appellations of origin which contains the wording of the respective appellations or
geographical designations as well as the products for which they were registered.

Further information related to the respective appellations of origin or geographical designations
can be obtained at request directly at the Industrial Property Office.

The Industrial Property Office also publishes on its website the database of origin or
geographical designations valid in the territory of the Czech Republic in the database of the
European Commission as well as appellations of origin protected under the Lisbon Agreement
for the Protection of Appellations of Origin and their International Registration. In this respect
the Industrial Property Office website refers to the original foreign databases in French and
English.
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4.1.5. Information on topographies of semiconductor products

4.1.5.1. Statutory informatory duties

According to Act No. 529/1991 Coll., on the Protection of Topographies of Semiconductor
Products, as amended, imposes on the provision of section 16 on the Industrial Property Office
the duty to administrate a register of topographies, where the decisive information on
topographies applications and registrations are recorded. In particular, the following information
is entered for each of the topographies:

- number of the registration (certification);

- registration date;

- date of the publishing of the topography registration in the Official Journal;

- name of the topography;

- date of the application filing and its file identification, or the date of the first public
commercial exploitation of the topography provided such date is earlier that the date on
which the application has been filed;

- applicant for the topography registration (name or company name), address (company
seat), his representative where applicable;

- topography owner (name or company name), address (company seat), his representative
where applicable;

- topography transfer;

- licence;

- topography expungement;

- removal or rewriting of the protection;

- protection expiration.

The record of the topography of a semiconductor product has no constructive effects. The
protection of a topography starts already on the date of the first commercial exploitation of the
topography other than confidential if such topography has been duly filed with the Office within
two years of such exploitation, or on the date of filing of regular application with the Office
pursuant to the provisions of section 7, provided the topography has not been previously
exploited commercially, or exploited confidentially.

4.1.5.2. Official Journal

Act No. 529/1991 Coll., as amended, further imposes on the Office the duty to issue the Official
Journal, where the information is published concerning registered topographies together with
other information in relation to the topographies protection, as well as official notices and
decisions of fundamental nature (section 16, paragraph 3 of Act 529/1991 Coll., as amended).

In view of the limited practical importance of semiconductor products topographies due to the

small number or topographies protected in the Czech Republic, we refrain from a more detailed
explanations and examples of published information on topographies.
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4.1.6. Educational activities

As already stated above, educational activities do not focus on mere providing information on
actual state of law, or rights, but also try to directly influence the behaviour of the education
audience and thus directly influence their behaviour especially in economic competition in
relation to using intangible property and values which can be protected as intangible property.

Educational activities of the Industrial Property Office are not specifically constituted by law.
However, there is no doubt as to the fact that the conducting of such activities by the Industrial
Property Office arises from the general definition of its competencies in the area or industrial
property based on Act No. 14/1993, on Industrial Property Protection Measures, and individual
acts on industrial property protection.

Educational activities of the Industrial Property Office focus in particular on:

- providing information on industrial law protection of technical solutions and
designations created or used by public especially in entrepreneur activities;

- providing information to public on already granted industrial rights with the aim to
prevent such rights infringement.

Educational activities of the Industrial Property Office result from other activities conducted by
the Office on the basis of the law. Very important for educational activities in relation to both
expert and general public is consistent, thorough and convincing substantiating of the decisions
of the Industrial Property Office in matters in which the Office was granted statutory authorities.
Also the professional character and continual updating of the Office’s website contribute to the
educational function.

In addition, there are specific activities carried focused on the enhancing of general
consciousness of the system of industrial rights protection. The Industrial Property Office
informs regularly on such activities in its annual reports. Such activities include for instance
organizing of various seminars or trainings for entrepreneurs, experts from the field of industrial
property and other public administration executors. The Office also organizes seminars and
excursions for universities.

The Industrial Property Office also works together with a number of non-governmental
organizations participating in the industrial property protection, such as Association
Internationalle pour la Protection de la Propriété Intelectuelle (AIPPI), or, more precisely, its
national group, Licensing Executive Society (LES), International League for the Law of
Competition, Ligue Internationalle du Droit de la Concurrance, the Czech Association for Brand
Products and others.

Among educational activities in the broader sense of the word, also the organizing of the
activities of the Industrial Property Training Institute can be included. The Institute provides for
educational, promotional and publishing activities of the Industrial Property Office, offering
anyone interesting in education in the area of industrial property a two-year study. Further, it
organizes, according to the interest of expert public, professional training and seminars, and, in
collaboration with the Chamber of Patent Attorneys, participates in the organizing of the
examinations of the applicants for registering in the Patent Attorneys Register.
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4.1.7. Other informatory activities

Article 17, paragraph 5 of the Charter of Rights and Freedoms applies to the Industrial Property
Office and other government and local administrative bodies, imposing on them the duty to
provide information on their activities in an adequate manner; the conditions and way to comply
with this duty are supposed to be regulated by law.

The Office is obliged to inform the broadest public of its activities by procedure defined in Act
No. 106/1999 Coll., on Free Access to Information, as amended. In this respect, it should be
stated that most of the information that the public can require from the Industrial Property Office
on the basis of this Act is published by the Office in a way enabling remote access on the
Office’s website. However, this fact does not diminish in any way the fundamental significance
of the institute of right to information in public administration as defined in more details by the
above mentioned Act.

In respect of the actual activity of the Industrial Property Office in this area, the Industrial
Property Office has been very helpful and communicative in its approach towards the public for
a number of years. The Industrial Property Office willingly answers concrete inquiries of both
the expert and non-expert public concerning the possibility to register intangible property for
industrial law protection as well as the content of such protection already granted or in the
process of granting and the content of the legal protection of already granted industrial rights.
The activities of the Industrial Property Office in this area cannot, however, substitute the
services of professionals-entrepreneurs specializing in the consultancy and representation in
relation to intellectual property rights. The Office refers to those experts in more complicated
cases or where an extensive consultancy activity in respect of a private person could disturb the
principle of equality before the law and the equal standing of the administrative proceedings
participants.

Similarly helpful is the Industrial Property Office traditionally also in interaction with other
administrative offices and state power executors. The Offices established a specialized
department for answering the questions of the officers of, in particular, customs offices and the
bodies of the Police of the Czech Republic; this department answers, usually in written, concrete
questions asked the Industrial Property Office, often also in cases where the relevant information
can be get on the Office’s website.

4.2. Activities conducted by the Ministry of Culture

Unlike industrial rights, the protection of author’s works and other intangible property protected
by the Copyright Act is in the Czech Republic based on the principle that legal protection is
formed informally and there is no need of registration. This considerably restricts the area for the
activities of the Ministry of Culture in relation to providing information to the public on the
content of the existing rights protected by copyright. This situation corresponds with the legal
state in other continental European countries as well as the continental legal tradition of
copyright. It is not a purpose of this methodology to evaluate these traditions, let alone criticise
them. From the point of view of intellectual property rights protection it is however impossible
to refrain from mentioning that the principle informal protection of the intangible property
protected by copyright frequently fails to meet with understanding on the part of non-expert
public, thus often causing in practice dubiety which could result in faulty conclusions on the
existence and content of legal protection of intangible property protected by copyright.
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It must be stated that voices calling for a certain form of registration or record of, in particular,
author’s works can be often heard from the ranks of mostly non-expert public, most often from
such works’ authors. On the other hand, there exists, again among non-expert public, a tendency
to search for a (non-existing) register of author’s works and other intangible property protected
by copyright, or for at least a sort of informatory database, where it would be possible to verify
whether third persons’ rights are infringed by using a certain (author’s) work. It is just similar
inquiries that the public approaches the Ministry of Culture with.

The above mentioned tendencies cannot be denied a certain foundation resulting from the
enhanced awareness of the public on the significance of intellectual property protection and from
the increasing number of author’s works enjoying legal protection in the territory of the Czech
Republic; a certain part of such works becomes more and more banal, especially as concerns
works of commercial art, product design, product packaging, simple work of arts, but also
simple musical works etc. A separate category is computer programs; in addition, it is very
difficult to ascertain whether a computer program is a work according to the Copyright Act. It is
rather complicated even for judges and other trained and professionally experienced people with
competencies to make decisions in relation to rights to intangible property protected under
Copyright Act to assess whether such program really meets the requirements of the Copyright
Act that the author’s work must be original, which, in case of computer programs, is not even
the necessary criterion of the copyright protection.

Act No 2/1969 Coll., on the Establishment of Ministries and Other Central Government
Authorities of the Czech Republic, as amended, establishes that the Ministry of Culture is a
central state administration authority for arts, cultural and educational activities, cultural relics,
church and religious organizations matters, matters of press including the publishing of non-
periodical prints and other information media, for radio and television broadcasting in the
absence of a special law, for Copyright Act implementing and for the production and trade in
relation to culture. Neither this Act not another legal regulation stipulates any specific
obligations of the Ministry of Culture in relation to providing information to public, educational
activities or cooperation with other state administration authorities and with societies and
associations.

The Ministry of Culture publishes at its website information on legal regulations from the area
of copyright applicable in the territory of the Czech Republic — both national regulations and the
regulations of international and European (Community) law.

Under preparation is a section of the website of the Ministry of Culture named “Frequently
Asked Questions”.

In addition, the website of the Ministry of Culture contains a list of citizens associations
authorized in collective administration including exact names of the individual collective
administrators and contact information.

Moreover, an independent department of copyright law of the Ministry of Culture provides
contact addresses of the agents of collective and associate contracts.

The independent department of copyright law also continually answers inquiries of public
related to copyright protection. These inquiries are answered ad hoc and relate usually to the
legal regulation of remuneration for making copies for personal use and collective
administrators’ authorities.
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4.3. Activities performed by the Police of the Czech Republic

The Police of the Czech Republic plays an unsubstitutable role among authorities active in the
field of intellectual property rights protection and enforcement as it participates, or better,
should participate in almost all kinds of activities. The legal framework of the activities of the
Czech Police has already been outlined in the first volume of the methodology; this second
volume will therefore focus on analysis of the current procedures of the Police of the Czech
Republic in the field of intellectual property rights and we will eventually try to uncover some
deficiencies of the current practice.

4.3.1. Historical excursion

A strict centralization was a typical feature of Czech economy management until the second
half of 1990. The state and its authorities controlled all economical activities (production, trade
and services) through a plan. As the Czech Republic switched to market economy and the
private enterprise field grew, many new entrepreneurial subjects were established. Their
activities did not avoid the field in which the subject of production, trade and services is based
on intellectual property.

In this respect, we have to remind that a Czech citizen had only limited possibility of legal
access to music, films, books and other works manufactured in other countries than those in the
so-called socialistic bloc in the past. The situation changed rapidly from quality and quantity
point of view after the politic and economic changes at the beginning of 1990 (thanks to the
removal of obstacles). Radical changes also took place in the field of using hardware and
information technologies.

Czech Police registered first contacts with crime in this field in 1990 when cases of
infringement of trademark rights, trade name and protected appellation of origin were
first investigated. These namely concerned sales of jeans marked with LEVIS trademark
without authorization.

The forms and means of commission of crime depend on the subject of offender’s interest. In
the beginning of this kind of crime the offender focuses his or her interest on trademarks,
whose use with low-grade products may improve marketability of these products. Later on,
criminal activities focus on individual works (music, film and television works and especially
works with the status of software) whose saleability is increased both by lucrative low price and
certain advance before the official production, distribution and sale.

Criminal activity in the field of trademarks namely consisted in putting goods illegally marked
with a trademark into circulation. This activity was preceded with the production of such
goods in the Czech Republic and later with import of such goods from Asia and their
subsequent distribution through sales network. The main role in committing crime belonged
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(and still belongs) to stall sale of textiles, sports clothes, shoes, electronics, watches and other
goods.

As regards copyright, the crimes concerned unauthorized use of work, which was subject to
protection in conformity with copyright or subject of a right related to copyright. Basically, it
was illegal (counterfeit) production, copying, distribution and sale of audiocassettes and visual
recordings. This kind of crime later continuously expanded to contain illegal
manufacture/copying and sale of compact discs and mainly copying of software without the
consent of the authorized person, i.e. owner of rights to a certain work.

4.3.2. Analysis of the forms of crime

4.3.2.1. Product plagiarism

Product plagiarism depends on the subject of offender’s interest. As far as trademark field is
concerned, it namely includes putting products bearing an unauthorized trademark or a
trademark easily confusable with such trademark into circulation. Such activity is preceded by
the production of such goods or their delivery and subsequent distribution.

It is mainly the notorious stall sale of textiles, sports clothes, shoes, electronics, watches and
other goods bearing unauthorized trademarks of world-renowned companies, i.e. abuse of
individual signs and company logos which are generally renowned and which evoke a certain
image of quality, colours and, most of all, of price range of these products in each of us.

Abuse of similarity to a renowned trademark is a problem not only for its owner, but also for
consumers as the quality of a counterfeit copy is not identical to the quality of an original
product. There are three kinds of activities, which are considered negative conduct in
connection with trademark protection and use. These include:

a) trademark plagiarism field,
b) label forgery and imitation field,

c) field of imitation of competitor’s goods packaging.

The form of this criminal activity itself does not directly afflict individual citizens, but mainly
companies and exclusive dealers who use legal practices and whose very existence is
endangered. If goods are imported to the Czech Republic for a price, which is even lower than
the domestic price of raw materials needed for their production, there is no wonder that the
dissatisfaction of domestic producers is increasing. It is a bare fact that many footwear and
textile producers had to close down as they had not been able to compete with such consistent
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criminal activities and grey and black economy associated therewith.'

These unwanted economic relations more or less take effect in the field of import of textile,
footwear and alcoholic products. They mainly concern “connected vessels of two kinds of
performance:

a) quantity and value under invoicing,
b) improvement of price through plagiarism.

The aim of both kinds of performance is mainly to gain illegal profits or better market position.

In the previous years (namely around 2000) the occurrence of textile and footwear plagiaries
was an import matter. Counterfeit textile goods were mainly imported from Turkey and
counterfeit shoes were made in China. The plagiarism trend has currently returned to the
beginning, i.e. to the same state as in the years 1992 to 1995, as the counterfeit goods are
manufactured in our country again (at least a part of them). In this respect it is necessary to
point out the decisive fact, i.e. that these counterfeits are not mere cheap and amateurish copies
as in the beginnings, but they are very good and high-quality works.

The reason for this change is mainly the fact that the competences of customs authorities were
widened in 2001 and concurrently border and customs procedures became stricter. Pirates
(offenders) therefore had to adapt their behaviour. They only import goods, or better, semi-
finished products which are finally equipped with trademarks in our country.

There are various routes through which these “hot* goods are imported to the Czech Republic.
The most common one is probably truck transport, which is usually performed by domestic
transport companies. The second common shipping route uses containers, which are sent by
air to the Czech Republic or by freight ship to Hamburg and then by train to the Czech
Republic.

A very serious threat is currently sale of counterfeit goods via the Internet, which cannot be
controlled by supervisory bodies at all. If it is not too late, it is necessary to focus actions

and cooperation of all repressive bodies on criminal activities, which are associated with
counterfeiting of so-called sensitive goods in the near future. These mainly include counterfeit
medicaments and medicinal preparations, foodstuffs, spirits, cosmetics, sanitary supplies, etc.

Counterfeits of the abovementioned commodities pose a threat not only to owners of
intellectual property rights but also to consumers. Counterfeit medicaments and medicinal
preparations may cause serious health problems or even death to their users. The same applies

! GREY ECONOMY - a set of economic relations which breach ordinary, ethical and moral forms of the society and
which are on the borders of the law and therefore hard to punish — one such example is corruption.

BLACK ECONOMY - a set of economic relations which breach the laws of the given country and are unambiguously
uncovered and proved — these include economic crimes, money forging, tax evasions, drug sale, prostitution, gambling,
organized crime (mafia) etc. — we deal with them through criminal law regulations (the Penal Code).
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to counterfeit spirits and other daily used products and necessities.

Due to the fact that the Czech Republic is bound by international agreements concerning
intellectual property, import of any counterfeit goods is not easy but it is still a good business
with regards to the amount of profit.

4.3.2.2. Music piracy

What does music piracy actually mean? Such term is not defined in any legal provision. In most
cases, this term is used to define illegal copying and distribution of music recordings on carriers
of sound or audiovisual recordings without the consent of authors, artists and producers. The
term pirate is thus interpreted and it is generally understood as an offender (from criminal law
point of view) who performs illegal activity in the field of infringement of copyright. This term
is not included in any Penal Code in this meaning, but it is a generally widespread term,
which is often used by organizations active in the field of protection and abidance by copyright
as well as by wide public.

3

The origin of the term “piracy* in the music field dates back to the early 60’s when radio
broadcasts were performed from ships anchored outside territorial waters of individual
countries. The operators of such broadcasting stations avoided paying correspondent fees for
using authors’ musical works, which were their principal production. These ships were called
“pirate radios*. When their activity ceased in the early 70’s, this term continued to be used to

name an activity consisting in unauthorized use of authors’ works.

Objective conditions, which motivate, facilitate and enable development of this undesirable
antisocial activity include:

a) existence of enormous demand for counterfeit copies;

b) relatively lot of free time, or better, more possibilities to use counterfeit copies;
C) wide availability of reproduction equipment;

d) reasonable prices.

Another factor acting in favour of mass increase of the production of counterfeit copies is the
fact that the character and possibility of consumption of these products is distinctly
international as musical works (and that even musical works with lyrics) are a product with
strongly international character. Such anti-social behaviour or plundering affects not only
authors’ works with performances of performing artists but also protected personality elements.

4.3.2.2.1. Development on the market

Audiotape cassettes as carriers of audiovisual recordings were the first copyright-infringing
objects, which started to spread illegally in the Czech Republic after 1989. Pirate workshops,
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where unauthorized copies were processed, were usually situated outside the Czech territory.
Poland was the illegal producer and distributor number one at that time.

Sale of such illegal sound carriers took place at junk sales and marketplaces, which were very
popular and widespread, especially in border areas. The distributors were mainly citizens from
Asia. These audiotape cassettes can thus be characterized as pioneers in the field of illegal
recordings. A look at these cassettes, especially at the quality of the cover, usually revealed that
they were not original products but rather pirate copies. The quality of the recordings was
directly proportional to the quality of the carrier, i.e. woeful.

As the time went, illegal copies of CDs and videocassettes appeared. You can still see them in
stalls on the border with Germany and Austria. These recordings have one important feature —
they are dubbed in German and intended exclusively for sale to foreign customers.

The last attacked product in the field of carriers was DVD system in all its modifications, which
meets high demand on picture and sound.

4.3.2.2.2. Individual kinds of piracy

We divide pirated products into four main groups:

(1)  bootlegs,

(2)  pirate copies,

(3) (identical) counterfeits,

4) music files offered via the Internet through P2P exchange networks.

(1) Bootlegs

Bootlegs are unauthorized music recordings of live concerts. A pirate — “bootlegger” records
the concert without the consent of the performer (and concert organizer) on a smuggled in
recorder.

The improvement and current technical level of these activities greatly help pirates, as
miniature microphones with excellent parameters can be smuggled in unnoticed despite
thorough body search. Microphones themselves are not necessary if a pirate connects to a cable
or an audio mixer or if he or she eventually bribes technical personnel for this purpose. This
kind of piracy is evenly spread in the field of rock, pop, jazz and classical music. Two forms of
selling of these live recordings have developed in the recent years:

e “classical® bootleg addresses collectors and is sold underhand on grey or black market
e “listener” bootleg addresses common customers and can be purchased in an ordinary

music shop.
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This group often includes unauthorized radio recordings and unauthorized publications of unpublished studio recordings. The
name is not completely apt as these products use other sources than real live recordings. However, this classification has become
accepted and is partially justified as the “bootlegs in the broad sense of the word get to the market via the same channels as the
genuine ones.

(2) Pirated copies

With all forms of stolen copies pirates use existing sound carriers as a master copy. This group

can be divided into three main fields based on the kind and amount of master copies used:

()
(i)
(iii)

(i)

(i)

classical pirate copy,
pirate compilations,
pirate mix.

Classical pirate copy

A pirate copy completely takes over the master sound carrier, which it brings to the
market as an original copy with a different look. Pirates use fictive brands to deceive
a customer that they are buying a legal licensed product, which is cheaper than the
original. These pirated copies always address ordinary customers, who are attracted by
very favourable price, but they never address collectors. Pirates take advantage of both
ignorance and carelessness of the customers. An expert immediately recognises that
the latest work of a professional artist, which appears under a different recording
company brand (label) than the original, must be a pirated product.

Pirate compilation

With this form of a pirate copy a pirate does not use only one master copy, but
compiles a collection of more original musical titles in an order, which the original
producers or their licence partners do not offer in such combination. These
compilations are often offered by “interest pirates* on the basis of advance payment in
the field or at discos and they present the current music charts approximately once a
month.

Licence frauds are a similar kind of compilation piracy. In this case dubious
companies sell licences to interested musical companies, which they would not gain,
from right owners themselves or for which they would pay much more. The business
thus takes place prior to the actual production of music carriers. It is actually licensed
production of music carriers. These licence contracts are in fact mere papers without
any real value. The authorization to provide copyright is proved by forged contracts or
a chain of contracts, which cannot be tracked back to the artist.

A forged licence does not give any authorization but it provides relative protection
against criminal prosecution. If the original producer proves their right to the
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recording, the unauthorized user may claim that they trusted the authenticity of the
licence and therefore did not act intentionally.

(iii) Pirate mix (illegal discomix)

In this form of pirate activity the whole titles are not copied one after another but
fractions of music are cut so that an uninterrupted piece is created. Available sound
carriers serve as the input material for this activity.

Pirate mix also includes “sampling® which is technically the most demanding stage.

In this case individual instrumental or vocal sequences up to individual fragments of
an existing sound carrier are copied to a computer in digital format. Suitable programs
are then used to work with this input material and own pieces of music are added to it.
The resulting work is then presented as one’s own work.

(3) Identical counterfeits

Counterfeits differ from pirate copies mainly by precise and relatively thorough imitation of the
outside look of the master copy. They exclusively focus on ordinary consumers as they are
very difficult to distinguish and they are capable of confusing even experienced traders.
Counterfeits whose look cannot be told apart from the look of original copies have been
appearing on the market for many years and they mostly originate in Eastern Asia and Eastern
Europe. When imported to the Czech market, these counterfeits should give the impression that
they are a legal import of authorized recordings. With regards to the growing amount of
pressing plants in the whole Europe, the significance of this form of piracy is expected to grow
constantly.

It is almost impossible for a laic and very difficult for an expert to distinguish whether the
product is a counterfeit copy or an original product. This shows the dangerousness of such form
of piracy, as it is virtually impossible for a laic to recognise a counterfeit CD among original
production in a shop. Safe recognition of a counterfeit copy is possible in specialized labs only.
This fact makes the fight against this form of piracy more difficult.

(4) Peer-to-peer (P2P) networks

The latest and currently very popular form of music piracy is offering of music (and
audiovisual) files via the Internet using P2P exchange networks. Peer-to-peer (also P2P) can be
translated as an equal to an equal. It is a means for communication of author’s work to the
public via the Internet which has several advantages compared to classical offering of work by
uploading it to a computer - server intended for this purpose - and creating links to it. The
classical centralized model for distribution of a work via the Internet works as follows: Certain
data is made available on one of the computers connected to the Internet (server) which is
identified through its IP address and the end user can then download this data to his or her
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computer. A typical example of a file transfer different from the peer-to-peer method is an FTP
server, where client and server programs fundamentally differ from each other: the client
initiates downloading and the server reacts and satisfies these demands. In comparison to this
model, in a peer-to-peer network each of the nodes (computers) acts both as a server and as a
client. A personal computer, which is a part of such peer-to-peer network, thus provides some
of its content to other computers (it functions as a server) and downloads some contents from
other computers (it functions as a client). A detailed description can be found in a part called
the Internet.

4.3.2.3. Counterfeiting of audiovisual works

In the field of audiovisual works this mainly includes attacks against copyright of the producers
of these works, who are the only persons who can give their consent with the use of the given
cinematographic work. It is not possible to make copies of cinematographic works and
subsequently distribute them without such consent. A producer as the executor of copyright to a
cinematographic work may grant rights to use and distribute such work to a distribution subject
in the territory of a certain country through a distribution licence agreement (distribution
rights). A subject, to whom such distribution rights have been granted, becomes the one who is
authorized to distribute the concrete cinematographic work within precisely set and defined
forms of such distribution (cinema, home video, public performance) in a concrete territory and
for a certain period of time.

In this field it is possible to particularize objective conditions, which caused and still influence
the development of this unwanted phenomenon or eventually cause continuous development of
new forms of audiovisual piracy. With regards to the fact that these conditions and forms differ
from conditions and forms particularized for the field of music piracy only in small details it is
not necessary to discuss them any further.

Recordings of counterfeit audiovisual works were mainly intended for home use with the
exception of those sold at marketplaces on the border. Besides this form of use, there were also
frequent occurrences of unauthorized use for public performance. Classical cases of this form
of unauthorized use are video projections in video cafés, video clubs and long-distance buses,
which are the most common examples of copyright infringement. The parallel that every
operator must obtain permission of the right holders shall apply even in these cases, similarly to
music production.

Videocassettes with recordings of audiovisual works were often used for public production
without authorization. They have recently been superseded by more modern high quality
formats, namely DVD. Counterfeit digital videodiscs started to appear in the beginning of 2000
in connection with the widespread use of DVD players and their favourable prices, which made
them available to the public. Similar to musical works, we also encounter distribution of film
recordings in a compressed format, e.g. in DivX program.
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Technical development of these technologies and competition struggle caused considerable
decrease of purchase price of burning equipment and recordable media. These influences
naturally started mass copying (burning) of DVDs (or eventually CDs) in such a way that this
phenomenon can be efficiently prevented only by early registration of the arrival of new
technologies in this field.

4.3.2.4. Software piracy

Software piracy appeared approximately at the turn of the 1970’s and 1980°s. It was facilitated
by the possibility of saving or copying data on a cassette. With the development of piracy and
mass spreading of computers some of them were more or less “affected”. Software pirates are
responsible for the cessation of production of some types of computers as programming and
releasing of new games was no longer profitable for the programmers.

The greatest focus of all 8-bit computers was given to Commodore 64 whose development and
origin dates back to the period around 1983. PC range computers already existed at that time
but they were paid little attention. PC-based piracy began around 1987 and it throve together
with the development of Amiga computers. The pirate scene was strongly connected to demo
scene in this period.

Besides Germany and the United States, mainly Scandinavian countries are to blame for the
beginning of piracy.

Use of computer programs in contradiction with contractual stipulations or eventually
completely illegally has several causes in the Czech Republic and we can say that it certainly
became an ordinary habit after 1989, at least in households. The use of legal software is
currently becoming an important part of company culture. Legal software was first
systematically and efficiently dealt with by the state administration, which codified well
processed methodology for dealing with software resources. This methodology can be
successfully used for commercial sector as well. State administration showed greatest interest
in quality solving of the problem of software piracy and therefore it bought most software
licences in 2002. The commercial sector followed its example in the second half of this year.
Another huge step towards reduction of software crime was the government Decree no.
624/2001 on the rules, principles and means of ensuring inspection of computer program use in
state administration. The decree set very high standards in the observance of copyright.

The foundations of software piracy are usually laid at primary schools. This is where massive
infringement of laws takes place through seemingly innocent lending and exchange of
computer programs between pupils. This habit has negative influence on the near future
because it becomes normality. Older generation, on the other hand, does not consider this
activity immoral, let alone illegal, often due to lack of information.
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We can positively judge the activity of Microsoft, which introduced a product called Microsoft
Campus Agreement on the market. It is a worldwide licence program focusing on all
educational institutions, which allows easier and more operative access to software. It was
created on the basis of opinions and suggestions from various university facilities and therefore
it meets their specific demands.

Microsoft Campus Agreement is a prepaid licence program, which allows installation and use
of Microsoft products for a certain predefined period of time. It is usually a period of one or
three years for which a licence agreement is concurrently concluded. Users are entitled to use
the latest versions of selected products or their previous versions instead or eventually
automatically switch to the latest versions, which may be introduced on the market in the
duration of this agreement.

Educational institutions may order free licences for work at home for all authorized teaching
staff members and other employees, so-called Work at Home (WAH). Such licences allow use
of the same applications and client access licences, which the institution has selected for
licensing in the Campus Agreement even on home computers of all authorized members of
teaching staff and other employees and that for the purposes of preparation for lessons arising
from their employment. The Campus Agreement allows educational institutions to order
licences of selected Microsoft products even for students and that both for their home
computers and for computers owned by the institution. There is a condition that at least 300
units must be purchased in order to allow licences for students via the multiple licence
agreement.2

Software piracy includes all attacks against copyright and other rights concerning computer
programs (databases), which are stated in the Copyright Act.

4.3.2.4.1. Software piracy forms

Software piracy can generally be divided into four basic forms:
(1)  unauthorized use, which can further be divided pursuant to the means of use:
() home user who obtained illegal software for their own use;
(if) use of illegal software for commercial purposes — a company uses illegal
software or more copies than they have licence for;

(iii) computer game rooms.

2 illegal production, namely:

2 .
Source: www.microsoft.com
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(3)

(4)

4.3.2.4.2.

(i) industrial production (in pressing plants) — rather exceptional in the Czech
Republic;

(i) manufacturing production (on burning devices);

(iii) home production;

distribution, which can be divided into:
(i) direct sale;
(if) advertising (newspapers, Internet);

(iii) installation of illegal software on a new computer.

infringement into a program, its modifications and adjustments.

Kinds of software piracy

It is impossible to simply classify software piracy and sort it out into groups, to which all cases

of illegal handling of software can be assigned. The best-known forms are shown below.

1)

(2)

©)

End User Piracy

It is the most widespread form of software piracy. The principle lies in using a
multiple copy of one software package on several computers or eventually
distribution of copies of the software in question to other interested persons.

Home Piracy

This kind of piracy has many common features with the end user piracy category.
Home piracy includes activities ranging from innocent exchange of floppy disks and
CDs between friends over the use of illegally gained software on a family computer to
the operation of a non-profit BBS with the aim to distribute illegal software.
Purchasing power and software package price are an important aspect. Majority of
home users obtain new and more efficient software, which they subsequently use.
Home piracy is, due to understandable reasons, the worst detectable and controllable
kind of piracy.

Reseller Piracy
This kind of piracy is committed by commercial companies, which sell computer
hardware with preinstalled illegal copies of some computer programs or which

eventually upload the software to the systems without providing original discs and
manuals.
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(4)

()

(6)

These cases also include cases when software withdrawn from distribution is sold to
an unaware customer. This kind of software piracy spreads all over the world and its
intensity is currently increasing.

BBS/Internet Piracy

The BBS (Bulletin Board Systems) abbreviation has no sensible equivalent in Czech
language.

BBS is basically formed by one computer, which works in fully automated mode
and has at least one modem connected. An interested person who phones to the
modem number can communicate with BBS program installed on the computer and
he or she can browse its selection. The Internet is currently such widespread
technology that it is not necessary to introduce it any further.

This kind of piracy is carried out through electronic transfer of illegal software. A
prerequisite for this kind of piracy is the fact that system operators or users upload
legal software on the Internet or on BBS or download legal software from it in order
to make another copy and use it without an appropriate licence.

Corporate Piracy

Corporate piracy is similar to BBS/Internet piracy in many aspects. In this case the
“root of evil” is represented by local networks (LAN) in companies or enterprises,
where several hundreds of employees have access to one legally installed copy of a
certain program. Secure access to individual parts of the network is not usually
given much attention and security measures are basically considered a waste of
money and human resources in this respect. No wonder that the idea of obtaining
certain software or its copy easily, for free and without risk is so tempting for
employees.

Industrial Piracy

This kind of piracy is based on the fact that an individual or a group of individuals
copy and distribute software on a large scale with an aim of gaining considerable
property gains. There is an inverse proportion between this kind of software piracy
and prices of copying devices and recording media — reduction of the price of
copying devices and recording media resulted in considerable increase of activity of
subjects in this field. The largest scope of software piracy is traditionally found in
developing countries where counterfeit copies are produced even in government-
owned enterprises, which mass produce thousands of CDs every day. This kind of
software piracy is rather exceptional in the Czech Republic.
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4.3.2.5. The Internet

The Internet is a worldwide network of mutually connected computers (servers), which is used
by various users for communication, obtaining information and work. The Internet may serve
for various conducts, the result of which is the breach of copyright and rights related to copyright.
The Internet is thus used as a medium for advertising or offering sale of unauthorized material
copies of works or it may be employed to breach protection of technical means for the
protection of rights (such as encoding). This document deals only with those conducts during
which authors’ works and audiovisual recordings are distributed directly via the Internet, i.e. in
intangible form.

Copyright is also infringed in cases when files containing authors’ works are made available
(e.g. through web pages or via so-called peer-to-peer networks) on the Internet.

Pursuant to provisions of Section 18 Par. 1 of the Copyright Act, the communication of work to
the public shall be understood as making the work available in an intangible form, live or from
a recording, by wire or wireless means. The provisions of Section 18 Par. 2 of the Copyright
Act adds that the communication of the work to the public shall also be understood as making
the work available in such a way that members of the public may have access to the work at a
place and at a time individually chosen by them, especially by using a computer or similar
network. It is thus obvious that making a work available to the public without the consent of
the holder of copyright to such work is copyright infringement irrespective of the means by
which the copy of work has been obtained.

Making a work available in a closed computer network cannot probably be qualified as use of
work by its communication to the public. However it is not allowed from the legal point of view
to make copies of works made on the basis of legal exception for free use available to other
persons. This case cannot logically be considered a copy for one’s personal need and such
conduct is naturally considered copyright infringement.

Absolute majority of files, which are shared via peer-to-peer networks, do not meet he
prerequisites set by the Copyright Act and mentioned in the previous two paragraphs. Their
distribution via the Internet can thus be qualified as unauthorized distribution of authors’ works
and seen as a commission of a crime pursuant to Section 152 of the Penal Code.

Copyright infringement also takes place (in certain situations) during download by individual
peer-to-peer network users. The offered files are naturally copied (“reproduced” in the
Copyright Act terminology) during this conduct as the original copy remains in the original
place — on the disk of other user’s computer.

Pursuant to Section 30 Par. 1 and Par. 2 of the Copyright Act, downloading (reproduction) of

author’s work for the personal use of the person who makes such reproduction is deemed free

use for which author’s consent is not necessary. This means that if a peer-to-peer network user

downloading music or films does not overstep the borders of their use for one’s personal need,
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he or she does not violate the Copyright Act. However, we have to say that the nature of peer-
to-peer networks causes each user to breach the Copyright Act as he or she not only downloads
authors’ works but also offers them. The only exception includes cases when authors’ works
are provided by the author him/herself.

4.3.2.6. FTP servers

FTP servers belong to basic Internet services. FTP servers function on the principle of direct
uploading and downloading for which storage space of some server is used, as compared to
exchange networks. A file is put on this server and the interested persons download it from this
server. An interested person who connects to FTP server can directly see files and directory
structure (just like on their own disk). FTP servers are often used to distribute illegal contents
and that both by non-professional pirates (public servers with limited amount of data which
usually function for short time only), and by professional pirates (secret servers not available to
the public with large amount of data).

Direct download shall be understood as download via an Internet browser without the need to
use specialized programs. Direct download is closely connected with the creation of large
amount of so-called file hosting servers’ like Rapidshare.de, MegaUpload.com or Czech
Nabhraj.cz or eDisk.cz. Large volume files can be uploaded to these servers (the limits range
from 100 MB to several GB) and therefore their existence is tempting for pirates. Films are
usually divided (due to the volume) into several parts usually using WinRAR compression
program or Total Commander.

A wide range of programs can be used for download from FTP servers and a lot of programs
are also used for their operation — we cannot provide any unique instructions saying how to
proceed in this case. However, there is a rule that FTP server content copies part of the
directory structures on the disk of the computer itself and therefore one simply has to look for
files and directories, which were originally present on the FTP server.”

4.3.2.7. Subtitles and covers
Two widespread forms of copyright infringement are also associated with Internet piracy:

a) distribution of subtitles (either a protected translation of original dialogues or
unauthorized translation of original dialogues which was made without authors’
consent and which must not be distributed),

3 Usually foreign servers intended for uploading large files. They give the impression that they fight against
uploading of illegal content to them, but in fact, they live of such content. An internet browser is all one needs to
download or upload files from or to the server.

* Source: The Czech Anti-piracy union — Introduction to piracy
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b) distribution of scanned DVD and CD covers (works of art, graphic or
photographic works allowing anyone to make a printed cover for a downloaded
and burned work).’

The popularity of servers, on which subtitles are placed, is caused by the fact that majority of
pirates download works from foreign networks, where no Czech versions are usually available.
The-subtitles-themselves-are-stored in a small text file and they are displayed either directly by
a player (e.g. BSPlayer) or via a specialised program (e.g. VobSub), which puts them in the
picture independently on the player.

There are many rip® versions for each film, which can differ in timing (left out tunes); therefore
there are also various subtitle versions. Due to this fact, subtitle authors usually put detailed
information concerning concrete use of their versions on the subtitle server.

4.3.2.8. Peer-to-peer (P2P) networks

The latest and largely widespread form of piracy in the field of musical and audiovisual works
is the offer of digital files containing authors’ works via the Internet using Peer-to-peer (also
P2P) exchange networks, which can also be translated as an equal to an equal.

Sharing as a term used in association with this kind of piracy means conduct when a user makes
part of his or her hard disk available to other P2P network users together with the files stored
therein. He or she concurrently allows the other users to download these files. In some kinds of
networks a user who makes certain files available uses a list of files to inform other users —
interested persons that files he or she shares.

Networks using BitTorrent technology operate differently as they direct the interested person to
a tracker through files located on certain websites. The tracker controls downloading and
subsequent sharing of individual parts of the requested file, which are stored separately.

More generally, Internet sharing means that various users transmit files to each other by sharing
them via a certain P2P network. In order to perform such activity, a P2P network user must
install a special program (a P2P client). Using this program, the user connects to the network
and records offers. He or she concurrently seeks the requested file and, if the need arises,
contacts an inquirer and an offerer.

Peer-to-peer networks can be divided into:

(i) centralized networks which are fully dependent on a central control element and which

Source: www.cpufilm.cz

%3 rip — a film which is obtained from any media (cinema, TV, DVD) and compressed to a standard size of one or
two CDs for the purposes of pirate copying.
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provide information and connection by which they actually make the way for file transfer
and usually further facilitate the transfer;

(i) decentralized networks, on the other hand, are based on the principle that the information
travels through the whole network and they are transferred exclusively through individual
clients .

A certain intermediate step is represented by Direct Connect networks whose control elements
lie within subnetworks, which are independent on each other. If one such control element is put
out of operation, the whole hub ceases to exist.’

The best known networks include:

Napster — when its activity was terminated by the court, it was purchased by another company
and now operates on a legal basis;

FastTrack — a network used by Kazaa client; its activity has been suspended by a court;
Soulseek — a centralized network, which is mainly music-oriented;

Gnutella — a decentralized network of lesser significance;

eDonkey — a centralized network with large amount of control elements (very popular);

Direct Connect - a globally decentralized network (popular);

BitTorrent - a globally decentralized network, which is probably the most popular network
nowadays.

Direct Connect

It is a decentralised network, which operates on the principle that users connect to concrete
hubs. Once connected to the network, a user may search for files, which are stored
in the hub and download them. There are thousands of hubs in the world, which are not
interconnected, and which work completely independently. There are approximately 200
hubs in the Czech Republic. Many various modifications of the basic program or its
improved version DC++ can be found in Direct Connect network. The best-known
programs, which are most frequently used in the Czech Republic, include StrongDC++,
CZDC++ and BCDC++.

BitTorrent

This is a decentralised network functioning on a different principle than other exchange
systems.

! Independent group of Direct Connect network users who connect to the same server. There is no connection to
other hubs. The term "hub" is sometimes used to mean a control element of a hub, i.e. server to which all hub users
connect,
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The network functioning system is based on the following principle: a user finds the requested
file which he or she is interested in on one of the servers organizing transmissions (e.g.
ThePirateBay.org). He or she then downloads a small-sized file with .torrent extension, which
is then uploaded into a special program.

The .torrent file contains the following information: name, size, creation date, means of
division of the film into individual data blocks and control sums of individual blocks. Above
all, the file contains a link to the place where the control file to which the program should
connect is located.

The data, which a user downloads, is automatically shared in this network type so the users
commit illegal data sharing during the download.

eDonkey

It is an exchange network whose operation is organized by several hundred interconnected
servers. When a user connects to a network, he or she connects to the whole network. He or she
can look for files, which he or she is interested in directly in the program and start to download
them. Files, which exceed certain size, are divided into blocks of approx. 10 MB. At the
moment the user downloads the whole block and its integrity is verified, it is automatically
shared.

The most frequently used program for working in eDonkey network is eMule. Just like in the
case of BitTorrent, the data, which the user downloads, is automatically shared so the user
commits illegal sharing even during the download.

FastTrack (Kazaa)

It is a global network® whose system of functioning has not been completely uncovered yet.
The network operates via so-called super nodes and network super nodes.

Network super nodes are interconnected servers that gather information concerning users and
their files. They subsequently provide this information to other users during searching.

Super nodes perform similar activities on a lower level. These are ordinary users with
sufficiently fast PCs and fast Internet connection. When they meet these conditions, they may
become communication nodes.

The network behaves similarly to eDonkey network. Once connected to this network via a
special program, a user may search and download. As compared with eDonkey network, it does
not share downloaded files. Opposing to the majority of other networks, the user does not have
to share anything and he or she is not even penalised for this.

Kazaa Lite Resurrection (KLR) program is almost exclusively used for downloading from

8 . . . . . .
Global network — it does not have any control element whose switching off could disturb its operation.
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FastTrack network.

With the final summary we find out that if copyright to a concrete reproduction of author’s
work in material form expires, the proprietary right to this reproduction can be further
transferred and that without further consent of the right holder. It is always necessary to strictly
differentiate between handling of a reproduction (copy) of an author’s work in material form
and communicating of the work to the public via the Internet. Communication of work to the
public is another means of use and such use may take place with the right holder’s consent
only.’

4.3.2.9. The right sui generis of a maker of a database

A database shall be understood as a collection of independent works, data, or other materials
arranged in a systematic or methodical way and individually accessible by electronic or other
means, irrespective of the form of their expression. A database may (but does not have to) be a
collection of works.

A database shall be considered a collection of works:

e if it is a unique result of author’s creative activity due to the manner of selection or
arrangement of its content (Section 2 Par 5 of the Copyright Act), or

e if it is the author's own intellectual creation due to the manner of selection or
arrangement of its content (Section 2 Par2 of the Copyright Act)

Two kinds of rights to a database arise in the abovementioned cases when the database is
concurrently a work in the sense of the Copyright Act:

e copyright to the database as a work,

e right sui generis of the maker of a database.

Besides these rights concerning a database in its entirety, copyright to individual works, which
are part of the database content, may exist concurrently. Right sui generis of the maker of a
database applies to a database irrespective of whether it is a collection of works or not if the
acquisition, verification or display of the database contents represents qualitatively or
quantitatively substantial contribution irrespective of whether the database or its contents are a
subject of copyright or other protection.

The maker of the database is a natural or legal entity who has compiled the database on his or
her own responsibility, or who has had a database compiled by another person or entity. The
maker of the database may or may not be author of the database as a collection of works and in

9 cp e
www.ifpicr.cz
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majority of cases he or she is not the author.

Right sui generis of the maker of a database is of exclusively material nature. The maker of the
database shall have the right to extraction or re-utilisation of the whole content of the database
or of its qualitatively or quantitatively substantial part, and the right to grant the authorisation to
execute such right to another person. The extraction shall be understood as permanent or
temporary transfer of the whole content of the database or its substantial part to another
medium by any means or in any form. The re-utilization shall be understood as any form of
making the whole content of the database or its substantial part available to the public by the
distribution of copies, by rental, by on-line connection or other forms of transmission. The Act
also prohibits repeated and systematic extraction or re-utilization of insubstantial parts of the
database content as well as other acts which are not habitual, which are inappropriate and which
unreasonably prejudice the legitimate interests of the maker of the database.

Right sui generis of the maker of a database is restricted in cases when a legitimate user
extracts qualitatively or quantitatively insubstantial parts of the database content or its part for
whatever purpose on condition that such user uses the database in a habitual and appropriate
manner, not systematically or repeatedly and without damaging legitimate interests of the
maker of the database, and that he does not cause damage to the author or the holder of rights
related to copyright to works or other protected items contained in the database. The
prerequisite for such restriction of right sui generis of the maker of a database is that the
database is extracted or re-utilized by a legitimate user, e.g. a consumer, or better, the end
database user (e.g. subscriber to a collection of judicial decisions, acquirer of a licence to an
electronic encyclopaedia etc.).

The law also lays down special cases of gratuitous statutory licences which limit rights sui
generic of the maker to his or her database. These gratuitous statutory licences take effect for
the benefit of a legitimate user who extracts or re-utilises a substantial part of the content of the

database:
J for his or her personal needs;
o for scientific and educational purposes if he or she indicates the source in scope justified

by the desired non-gainful purpose;
. for the purposes of public security or an administrative or judicial procedure.

However, a legitimate user who extracts or re-utilises a substantial part of the content of the
database for his or her personal need has no right to make reproductions of a computer program
or an electronic database.

The right sui generis of the maker of the database shall last for 15 years of the making of the
database. If, however, the database is made available during such period (i.e. not concurrently
with its making), the right sui generis of the maker of the database shall expire 15 years of the
date when the database has thus been made available for the first time.
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If the right of the maker of the database is infringed, the authorized person shall have the same
statutory possibilities of protection against infringement as an author of any other work
(provisions of Section 94 of the Copyright Act).

4.3.3. Police statistics in the field of rights arising from intellectual property

4.3.3.1. Observed indicators

Criminal statistics indicators are divided into basic groups pursuant to how they are defined by
Act no. 140/1961 Coll., the Penal Code, and how they currently occur in intellectual property
rights field, i.e.
e infringement of trademark rights, trade name and protected appellation of origin
(Section 150 of the Penal Code),
¢ infringement of industrial rights (Section 151 of the Penal Code),

e infringement of copyright, rights related to copyright and rights to a database -
Section 152 of the Penal Code,

e damage to and misuse of a record on a data carrier (Section 257a of the Penal
Code),

e unfair competition (Section 149 of the Penal Code).

() Statistics in the field of infringement of trademark rights, trade name and protected
appellation of origin (Section 150 of the Penal Code).

Criminal statistics have been dealing with this problem since 1997. Until then it was not
possible to monitor the development of this kind of crime separately over a certain period
of time as the statistics showed this problem in a consolidated form, or better, as a
collection of Sections 149, 150, 151 and 152 of the Penal Code. It is quite obvious that
this collection did not allow any systematic and analytical work. At the insistence of the
Economic Crime Department of the Police Presidium, the statistic indicators were divided
according to individual abovementioned crimes on 1* Jan 1997.

The current statistics allow us to find out facts, which show the genesis and current state
in this criminal activity field. The statistics shows that there was an increase of both
detected and solved crimes in the Czech Republic between 1997 and 2000. The number of
prosecuted persons grew. The increasing trend of damage caused by the criminal activity
in question was also noted in connection to this indicator.

This problem underwent a radical change in 2001. The crime has been stagnating on %4 of
the crime detected in 1999 since then (2006 is the last indicator).
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(b) Statistics in the field of infringement of industrial rights (Section 151 of the Penal
Code)

(©)

As the previous text may imply, any genesis in the field of infringement of rights arising
from intellectual property may be monitored successfully only since 1997. Criminal
statistics for this kind of criminal activity clearly show that this field has not been the
centre of focus on offenders’ interest in the long term. A slight increase of crime can be
seen in 2001 and 2002 only, but the amount of solved cases has recently returned to the
same level as it was in 1997. This kind of crime is very low in the Czech Republic, it

ranges within units.

Damage caused by these crimes oscillates according to the subject of crime and it is
impossible to come to a clear conclusion based on the statistic data.

Statistics in the field of infringement of copyright, rights related to copyright and
rights to a database (Section 152 of the Penal Code)

Also in this field the statistic evaluation and analysis of this kind of crime is negatively
influenced by the consolidated form of police statistics until the end of 1996.

If we compare criminal statistics in the field of plagiarism (Section 150 of the Penal
Code) and criminal statistics in the field of piracy (Section 152 of the Penal Code), it is
obvious that these two kinds of crime have basically a lot in common. It is mainly genesis
and development, number of attacks against a protected interest, their increase and
decrease and the amount of damage.

The statistics shows that there was a Step increase of criminal acts (both detected and
solved) in copyright infringement field from 1997 to 1999. The increasing trend of
damage incurred in connection with this indicator was seen in this activity just like in case

of plagiarism.
Similarly to plagiarism, the problem of piracy underwent a radical change in 2002 and

particularly in 2003. Since then (2006 is the last indicator) the crime has stagnated on 1/7
of the crime detected in 1999.
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4.3.3.2. Monitored indicators in graphs
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4.3.4. Organized crime

4.3.4.1. Characteristics and development

Organized crime has become one of the most dangerous social problems influencing various
spheres of our society. The situation, which developed due to the changeover of economics
from planned economy to market mechanisms and concurrent liberalization of law and
economics created suitable conditions for the development of organized crime even in the
Czech Republic. These conditions may be clearly defined as economic transformation
associated with transfers of large property, fast development of a market and accumulation
of capital, opening of borders and migration of people associated herewith.

Organized crime represents specific type of multilateral criminal activity, showing a range of
formal features identical to entrepreneurial activity. This kind of crime is organized with the
aim of gaining maximum possible profit regardless of the used resources and spheres of
business. It reacts to the structure of public demand, which may either be caused by
insufficient satisfaction of needs or by artificially induced demand.

The existential principle of organized crime is provision of goods (or services) which are
restricted (or forbidden) by law but for which demand exists in the population and that with
no regard to moral barriers established by the society. The purpose of organized crime is then
gaining of profit whereas the commission of crime is only secondary. Crime can thus be
understood as a specific tool for reaching the main goal — profit which should be permanent
and as high as possible.

The economic power of organized groups has been trying to integrate into political and state
authorities and acquire real power in the government. Organized crime is able to destabilize
social and political system thanks to high and permanently gained profits.

In its Decree no. 673 of 29™ October 1997, the government of the Czech Republic adopted
the Updated concept of fight against organized crime which also included the Schedule of
activities of the Ministry of the Interior in the fight against organized crime. This schedule
also contains a task named “Prepare a concept for fight against trading with counterfeit and
pirated goods”.

The processed concept, which brought forth objective analysis of the overall scope of crime
in the intellectual property field, became a basis for government resolution. The government
then defined the complete intellectual property rights field as a safety risk by its decree no.
342 of 18"™ May 1998.
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Mostly foreign criminal organizations operate in the intellectual property rights infringement
field in the territory of the Czech Republic. They penetrate to our territory using various
companies to cover up their activities (their members gain residence permits for the purpose
of employment in their own company or a company operated by some other relevant
persons). Such established and legalized companies form a basis for illegal migration, which
subsequently provides personnel resources for criminal organizations.

4.3.4.2. Signs of organized crime

- professional approach;
management hierarchy, planning, distribution of labour;
technical background, use of modern technologies;
advisors, high-quality and up-to-date information;

- wealth:
high profits create enormous financial resources which can be invested in the
development and improvement of criminal procedures;
high profits enable ensuring relative safety of organizers and their assistants;

- international connection and influence:
unrestricted or very little restricted movement of people;
money flow is very difficult to follow;

tax havens and money laundries;

unrestricted and on-line flow of information;

- penetration into official social structures:
compromising;
abuse;

corruption.

4.3.4.3. Instruments for the withdrawal of profit

Legal instruments for the withdrawal of profit from criminal activities of organized groups are
codified in the Penal Code, namely in its special part. Thanks to this standard, withdrawal of
profits from criminal activity is allowed and it can be used with any criminal activity through
which an offender gained illegal profit. Of all facts of the case, which might come into
consideration, it is necessary to mention namely the provisions of Section 251 and Section
252 of the Penal Code, i.e. provisions governing share activities.

Besides these provisions affecting share activities, the Penal Code defines another fact of the
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case in the provisions of Section 252a of the Penal Code — legalization of profits coming
from criminal activity which affects concealing of the origin or eventually making it difficult
or impossible to find out the origin of an item or other tangible property acquired through
criminal activity.

Other provisions of the Penal Code may be applied to this kind of criminal activity, namely
the provisions of the general part. These include provisions concerning punishments by
forfeit of property, namely:

forfeit of property - Sections 51 and 52;

statutory penalty — Sections 53 and 54;

forfeit of an item or some other assets - Sections 55 and 56);

forfeit of a replacement assets - Section 56a.

The forfeit of property affects the whole property of the offender or a part defined by a court.
The forfeited property becomes state property.

Besides their primary penal character (purpose), these punishments can also be understood as
instruments for withdrawal of profit coming from criminal activities.

Protective measures of property character (i.e. confiscation of an item or other assets
pursuant to the provision of Section 73 and confiscation of replacement assets pursuant to the
provision of Section 73a of the Penal Code) can also be taken as an instrument for
withdrawal of profit coming from criminal activities.

A confiscated item or other assets and confiscated replacement assets become the property of
the state.

As regards the Criminal Procedure Code and the point of view of the observed problems, we
can draw your attention to the provisions concerning the execution of the abovementioned
punishments by forfeit of property (Sections 341, 342, 344, 345 and 346, and Section 349b
of the Penal Code) and protective measure by seizure of an item (Section 358) which are
imposed during criminal proceedings.

In this respect we can further mention those provisions of the Penal Code whose use ensures
that the imposed punishments and protective measures are carried out. These namely include
the duty do surrender items (Section 78), the possibility to seize items (Section 79), seizure
of funds on a bank account (Sections 79a, and 79b), seizure of dematerialized securities
(Section 79c), seizure of immovable property (Section 79d), seizure of other assets (Section
79¢) and seizure of replacement assets (Section 79f). The others are ensuring of the
execution of punishment consisting in the forfeit of property (Sections 347 to 349b) and
securing of a demand of an aggrieved party (Section 47). The seizure shall apply to the
whole property of an offender, increments and profits coming from the seized property as
well as property which the offender acquires after the seizure. However, it shall not apply to
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instruments and items to which forfeit of property shall not apply pursuant to the law. The
chairman of the senate shall send a copy of the sentence, which imposes punishment by
forfeit of an item or some other assets to an organizational authority of the state, which is
entitled to administer state property pursuant to a special act - the Office of the Government
Representation in Property Affairs.

If an item or other assets to which the punishment by forfeit of an item or other tangible
value or eventually forfeit of replacement assets applies is seized, the chairman of the senate
shall adopt measures to entrust the abovementioned organizational authority with the
administration of these, unless the organizational authority already performs administration
of the seized item or other assets or replacement assets. The purpose of these is to restrict the
offender’s disposal of the seized property as soon as possible, for the necessary period of
time and in correspondent scope so that his or her profit from crime can be finally forfeited
once he or she has been legitimately convicted even if he or she lives in a foreign country.

4.3.4.4. Minimization of profit and system weaknesses

The previous text implies that criminal activity is organized with the aim of gaining profit.
Crime in intellectual property field creates high amount of profits, which are again invested
into development and improvement of criminal procedures.

The high amount of profits from organized crime creates the possibility of financing various
trades, which result in the loss of competitive power of companies, which carry out their
business within the limits of legal standards, and in the dependency of whole branches of
national industry on illegal capital flows.

One of the effective methods of fight against this kind of crime is forfeiture and confiscation
of illegally acquired funds. Here we have to realise that while most of the members of an
organized group are involved in the commission of crime itself, the handling of funds is a
matter of the highest-ranking members of the organization, often the highest link of the
organization hierarchy. It would be naive to think that a leader of an organization legalizes
the funds. Various cooperation agreements with organizations, which have nothing in
common with the criminal activity in question, are concluded for this purpose. The
companies present themselves as completely legal with legitimate scope of business on the
outside. As a rule, legalization is provided in return for payment.

The wording of the previous paragraph clearly implies that proving of origin of funds
coming from organized crime in the field of plagiarism and piracy is much more difficult
problem than proving of the criminal activity of an organized structure itself. In order to be
able to proceed efficiently in the fight against this kind of crime, it is at least necessary to
change the current view of the problem, eliminate the effects of disparagement, clearly
define crime in the field of intellectual property as organized crime if there is political and
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legislative will, classify this kind of criminal activity among serious offences, change the
approach to fighting this kind of crime, as if the profit coming from organized crime is not
eliminated, it is impossible to eliminate the organized crime itself, focus of employees which
concentrates only on the detection and documentation of primary (source) crime, view of the
time demand — activities focusing on the fight against legalization of profits coming from
organized crime are time-consuming, and deal with economic working out of individual
organized groups which lies in registration of all property and its movements.

4.3.5. Basic terms of criminal law

4.3.5.1. Bodies active in criminal procedure

Bodies active in criminal procedure include police authorities, public prosecutor’s office and
a court. Each of these bodies has clearly defined competences in various stages of a criminal
procedure.

The main focus of the work of the Police of the Czech Republic lies in the preliminary
procedure. Their task is to gather information about whether a crime has been committed and
who could have committed it. They provide and gather evidence about these facts, which
then serve as documentation for the court decision.

A public prosecutor supervises over the whole preliminary procedure. When the preliminary
procedure is finished, the public prosecutor decides whether he or she will bring an action
before a court or deal with the whole matter him/herself in some other way. The public
prosecutor may for example call off the prosecution or transfer the issue to another body as a
petty offence. If the public prosecutor brings an action suit in the given matter, he or she
represents the state in the procedure before the court.

The main activity of a court comes after the bringing of an action, but despite this, the court
issues decisions during the preliminary procedure, which concern police actions during
investigation, by which the police significantly intervenes in the basic rights of citizens (e.g.
decides about domiciliary search permit or about telephone tapping and monitoring of
telecommunication traffic).

When an action is brought before a court, the court investigates the file and it orders a trial,
unless it comes to a decision that the matter must be returned to the public prosecutor,
transfers it as a petty offence or calls off the prosecution. It can also issue a criminal order

without a trial in simple matters.

During the trial, the court performs criminal evidence, i.e. interrogates the defendant,
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witnesses or experts and reads documentary evidence. Once this evidence is assessed, the
court decides whether the defendant is guilty or not and what the eventual punishment should
be. If an appeal is lodged against the decision, the whole case shall be investigated by a
superior court.

Criminal act

A criminal act is only such conduct whose characteristics are stated in the Penal Code and
which is socially dangerous. Two conditions must thus be concurrently met. The first
condition is formal and says that only such conduct, which is marked as a criminal act by the
law, can be considered a criminal act. Therefore, if some conduct is not included in the Penal
Code, it cannot be considered a criminal act however dangerous and immoral it may seem.
One of the basic principles of a constitutional state says that there is no crime without law
(nullum crimen sine lege).

However, in some cases, such formal approach might lead to criminalization of acts which
correspond to the legal definition of a concrete criminal act on the one hand, but which are not
socially dangerous on the second hand. Therefore the law also requires meeting of a material
condition, which limits the scope of criminal activities to those, which are socially dangerous.
The dangerousness of such conduct must also be larger than negligible (larger than little in
case of minors). If someone commits an act, which formally corresponds to the facts of the
case of a criminal act, but does not reach the level of social dangerousness required by law, it
cannot be qualified as a criminal act but the whole case may be qualified as an offence only.
The scope of social dangerousness is assessed by the court as well as by all bodies active in
criminal procedure on the basis of the significance of protected interest which was affected by
the act, means by which it was carried out and consequences of such act, and that also with
regard to the circumstances of the act, the offender and his or her motives.

In order to be assessed as a criminal act, the offender’s conduct must be a culpable conduct.
In order to meet the facts of the case it must be intentional culpability (e.g. a theft), in some
cases culpability by negligence suffices (e.g. bodily injury in a car accident).

Culpability

A conduct defined by law as a criminal act must be culpable on the part of the culprit to be
considered a real criminal act. The culpability may either be intentional or caused through
negligence.

Intention can be divided into:
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direct intention - the offender wanted to infringe or endanger an interest protected by
the Penal Code in a manner, which is stipulated in this Code (e.g. house robbery)
indirect intention - the offender knew that his or her conduct might infringe or
endanger interests which are protected by the Penal Code and if he or she caused
such danger or infringement he or she agreed with its result (e.g. the offender does
not pay maintenance although he or she knows that this might cause distress to the
maintained person)

Culpability by negligence also has two stages:

active negligence — the offender knew that his or her conduct might infringe or
endanger interests protected by the Penal Code but believed that he or she would not
cause such infringement or danger without any adequate reasons (a offender did not
abide by traffic regulations and reckoned that he or she would not cause accident and
subsequent injury)

simple negligence — the offender did not know that his or her conduct might infringe
or endanger interests protected by the Penal Code, even though he or she should and
could have known it given the circumstances and his or her personal situation (e.g. a
doctor chose a therapy for a concrete patient which caused damage to the patient’s
health due to his health problems which the doctor had not known about, but he or
she had had the possibility to find out this information before the commencement of
treatment)

It generally applies that intentional culpability is necessary to fulfil the facts of the case of a criminal act. If in some cases

culpability by negligence suffices to perpetration of a criminal act, it must be stated explicitly in the description of formal fact

of the case

Damage as a sign of a criminal act

In case of some criminal acts it is necessary to assess the amount of damage incurred in order to determine precise legal

evaluation (namely in case of so-called crimes against property, but also in some other cases). In such cases, the amount of

damage is important for the decision whether it is a criminal act or a petty offence or eventually how severe the punishment

should be for such criminal act. The Penal Code divides damage as follows:

damage which is not negligible — at least CZK 5.000,-,
damage which is not small - at least CZK 25.000,-,
significant damage - at least CZK 50.000,-,
substantial damage - at least CZK 500.000,- and

large scale damage - at least CZK 5.000.000,-

Here we have to point out that damage is not a decisive factor for the assessment of criminal

acts in the field of intellectual property.
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An attempt to commit a criminal act and its preparation

Not only a completed criminal act is a crime but also an offender, who attempts to commit a
crime but fails to complete it, shall be criminally responsible. An attempt to commit a
criminal act is punished pursuant to the same sentencing guidelines as a completed
criminal act. The conduct of an offender who for example shot at somebody with the
intention to kill him or her but missed shall be judged from the criminal responsibility point
of view in the same way as if he had hit the person.

Preparation of especially serious crimes (simply said, those in whose case the upper limit of
punishment reaches at least 8 years) is punished in the same way as the crimes themselves.
On the contrary to an attempt to commit a crime, preparation does not lead directly to the
completion of such crime but it provides conditions for completion of such crime (e.g. an
offender purchases a gun with an intention to kill somebody with it).

Facts of the case of criminal acts in intellectual property field are not included in the group
of especially serious crimes in the sense of the provisions of Section 41 Par. 2 of the Penal
Code. Due to this fact, preparation of these criminal acts (Section 7 Par. 1 of the Penal Code)
is not considered a crime.

Accused person

Accused person is the most general term used for a person against whom a criminal
prosecution is conducted and who is a party to criminal proceedings. The term “accused
person” is a procedural law term, which must be differentiated from the term “offender”,
which is a substantive law term.

Pursuant to the current Criminal Procedure Code, a person suspected of commission of a crime shall become an accused
person when the decision to commence criminal prosecution issued exclusively by a police authority or exceptionally by a
public prosecutor is delivered to him or her.

Once a trial is ordered, the accused person is referred to as defendant.

A convict is a person to whom a judgement of conviction has been issued and came into force.

Aggrieved party

An aggrieved party in the sense of valid laws is generally a person to whom damage has
been caused. An aggrieved party in criminal procedure is defined as a person whose health
was damaged by a criminal act or to whom material, moral or other damage has been caused,
while a person who feels morally or otherwise damaged by a criminal act but whose loss has
not been caused by the offender or its occurrence is not in causal relationship with the
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criminal act shall not be considered an aggrieved party.

An aggrieved party shall take part in criminal procedure as a party to an action if he or she
decides to exercise his or her rights (e.g. right to make suggestions to complete the evidence,
right to view the criminal file, take part in the trial and assize discussing an appeal and give
their opinion in the given matter before the end of the procedure). If the aggrieved party
decides to demand compensation from the accused person for damage incurred, he or she
must do so by special procedure in so-called accession proceedings.

An aggrieved party may take part in contravention proceedings only on condition that he or
she has put in a claim for damage compensation. As far as administrative offence
proceedings are concerned, the aggrieved party may never take part in the proceedings
pursuant to the current practice.

Police authority

Police authority is one of the bodies active in criminal procedure and this term is used to
mean a department of the Police of the Czech Republic or a lower organizational section

which performs tasks in criminal proceedings. Police departments act in the position of a

police authority most frequently and they are divided into departments with limited territorial
competence and departments with competence for the whole Czech Republic.

The below mentioned institutions can also act as a police authority:

e Department of the Ministry of the Interior (Inspection of the Ministry of the Interior)
in procedures concerning crimes committed by police officers,

e competent Military Police bodies in procedures concerning crimes committed by
members of armed forces,

e authorized bodies of the Prison Service of the Czech Republic in procedures
concerning crimes committed by members of this service,

e authorized bodies of the Security Information Service in procedures concerning
crimes committed by members of this service,

e authorized bodies of the Office for Foreign Relations and Information in procedures
concerning crimes committed by members of this office,

e authorized customs authorities in procedures concerning crimes committed by
infringement of customs regulations, regulations concerning import, export and
transit of goods and that even in case that they concern members of armed forces, the
abovementioned services or offices and also in procedures concerning crimes
committed by infringement of regulations upon placement and purchase of goods in
member countries of the European Union if such goods are transported across the
border of the Czech Republic and also in procedures in tax-related crimes if the
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customs authority serves as a tax administrator.

These other bodies perform verification; the investigation is then performed by the criminal
police and investigation service department. Criminal activity of the members of the Police
of the Czech Republic, Security Information Service and the Office for Foreign Relations
and Information shall be investigated by a public prosecutor.

As regards long-range ocean navigation, investigation of criminal acts committed on board
may be carried out by the captain.

Penal order

A decision which a court may issue without hearing the accusation at a trial, so-called
decision “at a table", if the evidence collected by the Police of the Czech Republic and the
public prosecutor during preliminary proceedings allows the court to decide without any
doubt whether the accused person is guilty and about the punishment.

A penal order may only be issued for crimes for which can be punished by imprisonment not
exceeding 5 years.

However, a penal order must not be used to impose unconditional imprisonment sentence. In
order to grant the accused person the right to a proper and public trial, he or she may appeal
against the penal order (the public prosecutor shall have the same right).

If an appeal is lodged against the penal order, the penal order shall automatically be
cancelled and proper trial shall be ordered in the given matter.

4.3.6. Criminal law protection

Criminal law protection of intellectual property rights is stated in Section four Chapter two
of the Special part of Act no. 140/1961 Coll., the Penal Code, as amended. These include
provisions of Sections 149 to 152 of the Penal Code. Individual provisions of criminal law
standards are so-called blanket provisions. This means that they contain legal terms governed
by standards of another legal branch.

During detection of crimes and investigation whether any of the facts of the case have been
met, a police authority must assess concrete definitions in other legal regulations.

There is a rule that ignorance of a blanket standard shall be assessed in the same way as
ignorance of a criminal standard and therefore the offender shall not be exculpated due to
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ignorance of a criminal standard.

The law requires intentional culpability in all facts of the case of the crimes in question;
crimes caused by negligence do not exist in the field of intellectual property protection.

Criminal law is ultima ratio law, i.e. law whose instruments shall be and must be used if and
only if other legal order instruments cannot be used or are obviously purposeless. Criminal
law and criminal law qualification of certain conduct basically have no room in cases where
they would substitute individual activity of individuals to protect their rights and legal
interests in the field of ordinary private law relations. Otherwise there would be inequality
between the persons in their mutual relations and disrespect of public authorities to the
equality of citizens, i.e. infringement of Art 1 of the Charter of Fundamental Rights and
Basic Freedoms and Art 1 Par. 1 of the Constitution. In other words, conduct-infringing
rights arising from civil law regulations should be first dealt with using private law
regulations and if they prove inefficient, then administrative sanctions should be used.
Criminal law should be the last resort. Reverse approach, i.e. use of criminal law without
having used the instruments offered by other legal branches, would be in contradiction to the
penal repression subsidiarity principle outlined above which requests the state to use criminal
law instruments guardedly.

When an action, which has a character of a disagreement over payment of a certain amount
from the civil law point of view, is judged in criminal procedure, it is necessary to look at the
case primarily from civil law point of view and consider whether conditions for the use of
the utmost repressive instrument — criminal law have been met'.

4.3.6.1. Unfair competition - Section 149 of the Penal Code

Pursuant to provisions of Section 149 of the Penal Code, facts of the case of unfair
competition are met by whoever behaves in contradiction to regulations governing
competition in economic relations or common practice of the competition thus damaging
reputation of competitor’s company or endangering its operation or development.

Facts of the case of this criminal act are defined generally, which leads to certain
inconsistency in assessment of such cases (regional law) in practice.

As regards unfair competition, the Penal Code requires intentional conduct, which must
include all substantive features characterizing the act of the case of this kind of crime. The
conduct must cumulatively meet the following requirements:

10 Wording of Judgement 69/06 of the Constitutional Court (concerning criminal liability for public performance
of musical works without an appropriate contract with the collective administrator of copyright)
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e it must be in contradiction to regulations governing competition in economic
relations,

e it must take place in economic competition,

e it must damage reputation of competitor’s company or endanger its operation or
development.

The purpose of this provision of the Penal Code is protection of economic competition
participants, not economic competition itself.

Definitions of facts of the case:

Conduct, which is in contradiction to regulations governing competition in economic
relations, is stipulated in provisions of Sections 44 to 52 of Act no. 513/1991 Coll., the
Commercial Code, as amended.

The basic provision is Section 44 of the Commercial Code, Unfair Competition which
stipulates that:

(1) Unfair competition shall mean conduct in economic competition which is in contradiction
to the accepted practices of competition and which may be detrimental to other competitors
or customers. Unfair competition is prohibited.

(2) Unfair competition under Par. (1) shall include the following:

(a) misleading advertising;

(b) misleading marking of goods and services;

(c) conduct contributing to confusion;

(d) parasitic use of the reputation of another competitor's enterprise, products or services;
(e) bribery*;

(f) disparagement;

(g) comparative advertising;

(i) violation of trade secrets;

(j) endangering the health of consumers and the environment.

The quoted provision includes a general clause in Par. 1. Meeting of this clause is sufficient
for the assessed conduct to be considered unfair competition (in relation to the CC, not to
criminal law).

Paragraph 2 is a list of examples of special cases whose definition and analysis are
stated in the primary methodological part. The general clause must always be met in addition

11 . . . C . . C .
The Commercial Code understands this term broadly, not only in association with the acquisition of items of
general interest.
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to these special cases (and not only for them and not only in relation to the CC).

e accepted practices of competition — such term is not governed by any legal
standard. An example mentioned in comments is a case when somebody publishes
information about their competitor which does not concern the competitor’s
economic activities (e.g. information about his or her past) but which is nevertheless
able to inflict damage to him or her as a competitor.

This term shall also include stealing experienced employees.

e damage reputation of competitor’s company or endanger its operation or
development — these terms are clear in their meaning and they represent a result of a
criminal activity. We shall only remind that the danger does not have to be serious.

e Damaging of reputation or danger to company operation or development does not
have to be proved by any special means, or better through an expert opinion. Credible
documentation of occurrence of damage or harmful consequence is sufficient as
nearly every detriment consequently endangers company development.

e a competitor — every party, which takes part in economic competition as a subject,
shall be considered a competitor. However, anyone can be an offender.

Combination of this criminal act with the infringement of rights to a trademark, a trade name
and a protected appellation of origin pursuant to Section 150 of the Penal Code and with
industrial rights infringement pursuant to Section 151 of the Criminal Act is excluded. The
reason for this exclusion is the fact that the abovementioned criminal acts are in speciality
relation to Section 149 of the Penal Code.

4.3.6.2. Infringement of rights to a trademark, a trade name and a protected
appellation of origin - Section 150 of the Penal Code

The facts of the case of infringement of rights to a trademark, a trade name and a protected
appellation of origin - Section 150 of the Penal Code shall be considered fulfilled by
whoever imports, exports or puts into circulation goods or services unjustifiably marked
with a trade- mark the exclusive right to which is owned by some other party or a trademark
easily confusable herewith.

The same punishment shall apply to whoever commits the following in order to gain
economic benefits:

a) unjustifiably uses trade name or any name confusable herewith, or

b) puts into circulation goods unjustifiably marked with an appellation of origin the
exclusive right to which belongs to some other party or an appellation of origin easily
confusable herewith.

This provision of the Penal Code is also a standard with a so-called blanket disposition.

103



A trademark must meet the condition of being recorded in the Trademark Register
administered by the Industrial Property Office. A trademark owner has an exclusive right to
mark his or her products or services with a trademark, which has been registered for them, or
use such trademark in connection with these products and services. Nobody may use a
denomination identical to or confusable with a trademark for products or services identical or
similar to those for which the trademark has been registered or use such denomination in
connection with these products or services, namely put it on products or their labels, offer or
put into circulation products bearing such denomination or use such mark in trade name,
correspondence or advertising, unless the trademark owner gives his or her consent with such
use.

First of all, we must realise that the criminal act stated in Section 150 of the Penal Code is an
intentional criminal act. This means that the offender must want to infringe the interest in
protection of rights associated with a trademark, a trade name or a protected appellation of
origin, i.e. he or she must know that the goods he or she puts into circulation are counterfeit
goods or at least take such possibility into account and be aware of it in this case.

Definitions of facts of the case:

e trademark — denomination consisting of words, letters, digits, drawing or shape of a
product or its package or eventually a combination of these which enables
differentiation of products or services made by different suppliers.

e mark easily confusable herewith — is such mark, which can easily be confused for a
protected trademark due to the similarity of both denominations. Confusability must
be assessed from the point of view of a consumer for whom the product is intended.

e imports, exports or puts into circulation — this term shall be understood as any kind
of distribution of the product, i.e. sale to the end user, wholesale and even distribution
in the form of advertising items.

e economic benefits — these benefits shall not only include financial profit, but also
any advantage in economic competition.

e trade name — a name under which an entrepreneur or an enterprise performs legal acts
when carrying out their business activities. This term is broader than the term
“commercial firm” defined in the Commercial Code. The provisions of Section 8 of
the Commercial Code, as amended, define a commercial firm as a designation under
which an entrepreneur is entered in the Commercial Register. An entrepreneur who is
not entered in the Commercial Register shall not be subject to the provisions
concerning the commercial name. If such entrepreneur is a natural entity, he or she
shall perform legal acts under his or her full name, and if such entrepreneur is a legal
entity, under its designation. An entrepreneur nor recorded in the Commercial
Register may add a supplement or another denomination to his or her full name and
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use it in business in order to differentiate him/herself, on condition that it is not
confusing and its use is in conformity with legal regulations and honest practices of
competition; such supplement or designation is not a commercial firm and it is
protected by law against unfair competition just like a trade name.

e appellation of origin — an appellation of origin shall be understood as the name of a
region, a specific place or country used for identification of the goods originating
from this territory provided that quality or characteristics of these goods are
exclusively or predominantly given by special geographical environment with its
characteristic natural and human factors and provided that production, processing and
preparation of such goods takes place within the defined territory (Provisions of
Section 2 letter a) of Act no. 452/2001 Coll., on the Protection of Designations of
Origin and Geographical Indications. However, as far as criminal law is concerned,
the term appellation of origin cannot be interpreted in the narrow sense of the
definition provided by the Act on Protection of Designations of Origin and
Geographical Indications. Criminal law protection must be provided not only to the
designations of origin but also to geographical indications with regard to European
legislature governing the issue of appellations of origin and protected geographical
indications, which has become a part of Czech legal order upon the accession of the
Czech Republic to the European Union.

4.3.6.3. Industrial rights infringement - Section 151 of the Penal Code

The facts of the case of industrial rights infringement pursuant to Section 151 of the Penal
Code shall be considered fulfilled by whoever infringes on rights to a protected invention,
industrial design, utility model or semi-conductor product topography and he or she shall be
punished with imprisonment for up to two years or with a fine.

Rights protected with this provision of the Penal Code are defined enumeratively; they
include invention, industrial design, utility model and semi-conductor product topography.

The subject of protection in this case includes rights to the results of creative intellectual
activity.

Definitions of facts of the case:
The terms used in the provisions of this criminal act have been defined in the primary
methodological part. It is obvious that the infringement of protected rights must be

intentional and industrial rights shall enjoy protection since the day on which they are
entered in the relevant register administered by the Industrial Property Office.

105



4.3.6.4. Infringement of copyright, rights related to copyright and rights to a
database - Section 152 of the Penal Code

The facts of the case of infringement of copyright, rights related to copyright and rights to a
database pursuant to Section 152 of the Penal Code shall be considered fulfilled by whoever
unjustifiably infringes in legally protected rights to an author’s work, artistic performance,
sound or audiovisual recording, radio or television broadcast or database.

A stricter punishment shall be imposed to whoever gains considerable benefit by such
conduct or commits such conduct to a considerable extent.

This provision of the Penal Code is also a standard with so-called blanket disposition which
contains legal terms governed by standards of a legal branch different from criminal law,
namely by copyright and related rights.

Facts of the case protect against unjustified infringement of rights protected by the
Constitution and the Copyright Act. Act no. 121/2000 Coll. on Copyright and Rights Related
to Copyright (Copyright Act), as amended is the fundamental legal standard in this context.

Definitions of facts of the case:

e unjustified infringement — the definition can be found in the Copyright Act,
which defines what is meant by infringement of rights. Besides these definitions,
the Copyright Act enumeratively defines legitimate uses of works, which shall not be
understood as unjustifiable infringement of these rights (e.g. quotation, official and
reporting licence). The justification of copyright infringement is thus not based on
author’s consent only.

e legal protection of rights — unlike with industrial rights, copyright protection shall
apply to any work even if its author did not apply for such protection.

e considerable benefit — this term is defined through the profit from criminal activity.
We have to remind in this context that the valid jurisdiction expects taking offender’s
expenses into consideration.

e considerable extent — this term can apply not only to the number of counterfeit
copies sold, but also to the extent of copyright the offender has infringed. Offender’s
conduct can also be assessed as being committed “to a considerable extent* when the
distribution of a large amount of counterfeit copies is not documented but the
offender offers a wide range of titles for sale.

It therefore applies from the point of view of assessment of subjective side of the conduct of
a person who commits such criminal act that ignorance of the Copyright Act shall be
assessed in the same way as ignorance of criminal standards and the offender shall therefore
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not be exculpated.

The facts of the case of this crime are not included in the group of especially serious crimes
in the sense of the provisions of Section 41 Par. 2 of the Penal Code and therefore
preparation (Section 7 Par. 1 of the Penal Code) for such criminal act shall not be considered
a crime. When deciding about a criminal act, it is always necessary to take its development
stage into consideration.

Databases shall also be the subject of protection pursuant to the Copyright Act. The
preamble to the Copyright Act states that a collective work where creative activity takes
place during selection or arrangement of its content by its author shall be an independent
subject of copyright law. Under these circumstances, even a database exclusively containing
only certain facts, which individually do not meet the formalities of a work in the sense of
copyright, may be considered a collective work. Databases gathered on the basis of a certain
key are of considerable value in the world of business. They are usually made by companies,
either marketing or other ones. They are employee works pursuant to Section 58 of the
Copyright Act from the Copyright Act point of view.

4.3.7. Minor offences in intellectual property field

Less serious conducts infringing rights in intellectual rights protection field may be punished
pursuant to Act no. 200/1990 Coll., on Offences, as amended, with the exception of offences
in copyright field. There was a change (through Act no. 216/2006 Coll., of 25th April 2006
which amends Act no. 121/2000 Coll., on Copyright and Rights Related to Copyright and on
the Amendment of Some Acts (the Copyright Act), as amended, and some other acts
25.4.2006) and offences were transferred from the Offence Act to the Copyright Act.

New provisions pursuant to Sections 105a, 105b and 105¢ have appeared in the Copyright
Act under Title VI called Administrative Offences. The breakthrough fact here is that
besides the punishment of a natural entity for the commission of an offence in copyright
infringement field, the possibility of punishment even of a legal entity or an enterprising
natural entity for an administrative offence in association with copyright infringement has
been codified. The sanction imposed for such conduct has also increased radically.

The term offence
An offence shall be understood as a culpable conduct, which infringes or endangers interests

of the society. The conduct must be explicitly labelled as an offence in the Offence Act or in
another act, whereas it must not be classified as another administrative offence punishable
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pursuant to special legal regulations or a criminal act.

An administrative offence shall not mean conduct by which anyone averts:
e adequately an imminent or continuing attack against an interest protected by law or
e imminent danger to an interest protected by law, unless such conduct is likely to

cause probably as serious consequences as those, which are imminent, and such
danger can be averted by any other means.

The term culpability

Unless the law states explicitly that intentional culpability is required, culpability by
negligence shall suffice in case of responsibility for an offence.

An offence is committed by negligence if an offender:

e knew that his or her conduct might infringe or endanger interests protected by law but
believed without any adequate reasons that he or she would not cause such
infringement or danger

e did not know that his or her conduct might breach or endanger interests protected by
law, even though he or she should and could have known it given the circumstances
and his or her personal situation.

An offence is committed intentionally if an offender:
e wanted to infringe or endanger an interest protected by law with his or her conduct
e knew that his or her conduct might endanger interests, which are protected by law,
and if he or she caused such danger or infringement he or she agreed with its result.

A conduct shall also be understood as omission of such conduct to which the offender was
obliged pursuant to the circumstances and his or her personal situation.

4.3.7.1. Offences in the field of infringement of industrial rights and rights to a

commercial firm — Section 33 of Act no. 200/1990 Coll. on Offences, as
amended.

The facts of the case of an offence in the field of infringement of industrial rights and rights
to a commercial firm shall be considered fulfilled by whoever:

a) unjustifiably exercised rights which are reserved to owners of such rights by laws
protecting industrial property,

b) unjustifiably used a commercial firm or any other indication confusable with a
commercial firm or an indication characteristic for another entrepreneur.
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An offence under the previous paragraph shall be punished by a fine of up to CZK 15 000.

4.3.7.2. Offences in copyright field - Section 105a of Act no. 121/2000 Coll., on
Copyright and Rights Related to Copyright and on the amendment of some
rights (Copyright Act), as amended.

A natural entity shall be deemed to have fulfilled the facts of the case of an offence pursuant
to this Act by his or her conduct when he or she:

a) unjustifiably uses an author’s work, artistic performance, sound or audiovisual recording,
radio or television broadcast or a database,

b) unjustifiably infringes copyright by means stated in Section 43 Par. 1 or2
or in Section 44 Par. 1, or

c) partakes in the sale of an original work of art as a seller and fails to fulfil his or her
notification duty pursuant to Section 24 Par. 6.

The offence under letter a) is punishable with a fine of up to CZK 150 000, the offence under
letter b) with a fine of up to CZK 100 000 and the offence under letter c) with a fine of up
CZK 50 000.

4.3.7.3. Cooperation - Section 58 of Act no. 200/1990 Coll. on Offences, as
amended.

The Police of the Czech Republic have undergone a radical change in relation to detection
and hearing of offences when most of their competences were handed over to administrative
bodies, which include municipal offices or municipal authorities in conformity with Section
52 and the following of Act no. 200/1990 Coll., on Offences, as amended.

State authorities, police authorities and municipalities report offences which they find our
about to the corresponding administrative bodies if they are not competent do deal with them
themselves. The reports must at least contain:

e names,

e which offence has been caused by the conduct,

e cvidence which is known to them and which proves that it is an offence and that it
was committed by a certain person.

If a police authority reports offences belonging in the field of offences arising from
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intellectual property to the correspondent administrative bodies, the police authority shall
carry out necessary investigations in order to find a person suspected of having committed
an offence and to secure evidence necessary for subsequent performance of criminal
evidence before an administrative body. A police authority shall make an official record
concerning the discovered facts which they shall attach to the report. The police authority
shall send the report within 30 days of the day on which they find out about the offence.

4.3.8. Public dangerousness criteria

A general guide for the assessment of degree of public dangerousness is provided in the
provision of Section 3 Par. 4 of the Penal Code by demonstrative listing of facts which have
to be taken into consideration when determining the degree of dangerousness of a certain
conduct for the society. The structure and interpretation of the term public dangerousness
clearly implies that its assessment is a multicriterion one, while the decision as to what
significance shall be given to the individual criteria always depends on the nature of the case.
Each case has to be assessed individually and that with regards to formal and material
features of the correspondent offence. It can be inferred from the systematic classification of
crimes concerning infringement of rights arising from intellectual property that the
lawmakers namely intended to deal with more serious infringement of these rights with
regard to the generic object of economic crimes.

We can try to prepare a list of the facts, which could generally influence public dangerousness
in infringement of these rights, while the literature'” usually states the following
circumstances as decisive for the assessment of public dangerousness of a given conduct:

e the importance of the protected interest, which was influenced by the act.

e means of performing of the act — offender who infringed the rights did so in a group
or with the aid of other offenders.

e duration and intensity of the act — this will namely concern how long the offender had
been infringing the rights, e.g. how often he or she had been using illegal computer
programs.

e consequences — this will again concern consideration of the nature and consequences
of the infringement of rights.

o the extent of damage — the amount of damage caused can be important for
determination of public dangerousness of an act in a concrete case, but its
determination is very problematic. However, from the relative point of view, we can

12 Novotny, Dolensky, Jelinek, Vanduchova - Trestni pravo hmotné - I. obecna &4st, 3. vydani Substantive criminal law -
I. General part, 3™ edition , Praha. Codex 1997
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say even without agreement on the method of calculation of damage that more illegal
programs installed equal higher amount of damage caused (however evaluated) and
therefore also greater public dangerousness on the offender’s conduct in the given
case.

e circumstances, under which the act was committed. It is said among others" that
crimes that thrive in some place at some time are a greater danger to the public.

e person of the offender — it is relevant to investigate the offender’s personality and
behaviour with regard to the committed offence. This concerns personal and
professional situation of the offender, his or her behaviour before and after the act,
offender’s attitude to the criminal act etc.

e the scope of culpability — it can be generally said that direct intention shows higher
degree of public dangerousness. It can also be important to know whether the act had
been well-considered, and planned in advance.

e motive — this mainly concerns why the offender committed the offence of
copyright infringement. For example, the motive can be unwillingness to pay for
legal products, attempt to cause damage to the aggrieved subjects and, last but not
least, a certain kind of entertainment (namely in case of juvenile offenders).

13 Samal, Pary, Rizman, Trestni zakon, Komentaf, 3. vydani Penal Code, 3" edition , Praha, C.H.Beck 1998,
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4.3.9. Documentation of criminal activities'*

Documentation of criminal activities consists of several consecutive operations and
activities.

Operatively investigative instruments — sham transfer, surveillance and even use of an
agent in exceptional cases — may be used within the framework of finding of facts important
for criminal procedure in intellectual property field under conditions set by a special legal
regulation. Operatively investigative instruments (used in accordance with the Criminal
Procedure Code) are one of the elements used in a commenced criminal procedure.

When documenting criminal activities prior to the commencement of a criminal procedure,
the Criminal police and investigation service (hereinafter referred to as the CPIS) may use
ancillary operatively investigative instruments within the framework of their investigating
activity on the basis of Act no. 283/1991 Coll., on the Police of the Czech Republic, as
amended. These instruments namely include — cover documents, conspirative means,
signalling equipment, special financial resources and the use of an informer.

The use of operatively investigative instruments can be divided to the following sections
pursuant to the use of these instruments and time when they are used and concurrently from
theory and practice point of view:

following the commencement of a criminal procedure — operatively investigative activity
using operative instruments (in accordance with the Criminal Procedure Code) specially
focused on the finding of probative values and information concerning infringement of rights
in the field of intellectual property,

prior to the commencement of a criminal procedure - operatively investigative activity
using ancillary operatively investigative instruments (pursuant to the Police of the Czech
Republic Act) focused on and intended for acquisition, gathering, verification or eventually
elaboration of operative information.

4.3.9.1. Operatively investigative instruments

When documenting criminal activities after the commencement of criminal proceedings,
CPIS employees may use all operatively investigative activity instruments which have been
codified by the Criminal Procedure Code, Act no. 283/1991 Coll. on the Police of the Czech
Republic, as amended, and related internal management acts. Probative values and
information, which can be used during the criminal procedure itself, are detected during this

14
TRAPP V1.: Organizace a taktika sluzby krimindlni policie a vySetfovani pti odhalovani porusovani autorskych prav

v oblasti audiovizuélni a vypocetni techniky , Organization and tactics of the criminal police and investigation service in
detection of copyright infringement in audiovisual and information technology field
PA Praha 2007
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activity while the conditions and requirements for the use of these instruments are
concurrently met.

Operatively investigative instruments may only be used if certain conditions are met. The
fundamental premise for the use of these instruments is the condition that their use may not
pursue another aim than acquisition of facts important for criminal proceedings. These
instruments may only be used if the pursued aim cannot be achieved by any other means or if
its achievement would otherwise be significantly more difficult. The Criminal Procedure
Code further stipulates that sound, visual and other recordings gained by the use of
operatively investigative instruments in a way corresponding to the provisions of the
Criminal Procedure Code can be used as evidence.

If these conditions are met, operatively investigative instruments can be used only in such
scope that would not mean an undesirable infringement of rights and freedoms of citizens.

Operatively investigative instruments for the detection and documentation of
intentional criminal activity shall be understood as:

- sham transfer,
- surveillance of persons and items,

- use of an agent.

Although the institution of sham transfer is explicitly an instrument that can be used for
detection of corruptive conduct together with other operatively investigative instruments,
these instruments have not been used sufficiently in the practice of corruption detection yet
(i.e. detection of corruption associated with criminal activity in the field of industrial rights
and copyright). The cause of this situation may be the fact that they were transferred to the
Criminal Procedure Code from the Police Act relatively recently and therefore their use in
gaining evidence is still a relatively new element in criminal proceedings.

The change of sham transfer of an item to the sham transfer in its current version
considerably broadened the possibilities for utilization of this institution and therefore its use
should be broader and more consistent. Despite this fact, the use of the institution of a sham
transfer will not be possible in some situations. These namely include situations when the
detected facts will not be sufficient to commence criminal procedure pursuant to the
Criminal Procedure Code.
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4.3.9.2. Ancillary operatively investigative instruments

In order to prevent commission of criminal acts and to document criminal activity prior to
the commencement of criminal proceedings, the Criminal police and investigation service
(hereinafter referred to as the CPIS) may use ancillary operatively investigative
instruments within the framework of their operatively investigative activity on the basis of
Act n0.283/1991 Coll., on the Police of the Czech Republic, as amended. These instruments
namely include — cover documents, conspirative means, signalling equipment, special
financial resources and use of an informer.

4.3.9.3. Operatively investigative activity procedures

Documentation of criminal activity consists of several concurrent acts and activities. Their
interconnection and relationship as well as cooperation of police authorities active in
criminal procedure and cooperation of institutions acting outside the field of repressive organs
(OSA, IFPIL, CTI etc.) is necessary and there would be no implementation of these forms of
criminal activities without it.

The starting point leading to detection of criminal activity is thorough knowledge of an
operational situation, namely knowledge of the market and goods. The prerequisites for this
include the ability to differentiate between original products and counterfeit copies, local
knowledge and overview of places where illegal goods are sold. Cooperation with non-
governmental organizations and right owners’ representatives play an unsubstitutable role
in this part of documentation.

This shall be followed by knowledge about distributors and information on production plants
or import, which is concurrently the target of documentation of such criminal activity.

This mainly includes gaining of concrete information about:

e findings and evidence about the committed criminal activity,
e counterfeit copy distribution network and about distributors,
e places where pirated goods are manufactured,

e offenders.

Concentrated fulfilment of these procedures together with combination of ancillary
operatively investigative instruments can systematically uncover activities and structure of
the whole organized group which is often connected to contacts with groups performing the
same criminal activity abroad.
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4.3.9.4. Documentation of UNFAIR COMPETITION - Section 149 of the Penal
Code

We most often encounter this criminal act during division of companies or eventually in
association with departure of company employees who have established their own
companies unjustifiably using information, documents, know-how, distribution network etc.
of their former employer.

(a) Procedure prior to the commencement of prosecution — pursuant to Section 158
Par. 1 of the Criminal Procedure Code

The basis for an investigation by a police authority are facts gained on the basis of this
authority’s own findings (usually within other proceedings with these concrete facts of the
case), or the investigation can eventually be carried out on the basis of complaints or
suggestions received from other parties and authorities. If the obtained background
information is not enough to make a conclusion that a crime has been committed in the
given case, its completion by procedure pursuant to Section 59 Par 4 of the Criminal
Procedure Code is requested in order to sufficiently particularize it and come to a conclusion.

The following facts must namely be found out in this stage:

. exact description of the conduct in which the informant sees contradiction to
regulations governing economic competition;

. find out where the informant sees a consequence for himself or herself (its
definition);

. find out whether the consequence has been caused in causal connection with
the offender’s conduct;

. obtain an opinion of an authorized person concerning the endangering of
operation or development of the company;

. obtain documentation confirming competitor status of the aggrieved party,

. determine the time of probable commission of crime and determine the place

of commission with regard to determination of local competence.

A police authority shall obtain the abovementioned facts without carrying out criminal
procedure acts codified in Section 158 Par. 3 of the Criminal Procedure Code. In this stage of
proceedings the police authority merely verifies the degree of suspicion and finds out
whether there has been a conduct showing signs of a criminal act.
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(b) Procedure prior to the commencement of prosecution — pursuant to Section 158
Par. 3 of the Criminal Procedure Code

If a materially and locally competent police authority has come to a conclusion that the
offender can be justly suspected of having committed a crime, they shall write a Record on
commencement of criminal procedure acts. The following general principles for its
processing have been set: The record must contain description of the act with specified
conduct (without general formulations), the regulation which was infringed must be stated,
an aggrieved party and its position as a competitor must be defined together with the
damaging consequence.

The output of this part of criminal procedure is a document, which confirms whether a
crime has been committed, and whether a concrete person fulfils the facts of the case of a
criminal act.

It is advisable to gain as much evidence as possible in this stage of proceedings with regard
to the persons of the offenders and this kind of economic crime.

If there is no suspicion that a crime was committed, the public prosecutor or police authority
shall suspend the case through a decision pursuant to Section 159a of the Criminal Procedure
Code, unless it is suitable to deal with the matter in some other way. Such dealing would
namely include transferring the case to a correspondent authority in order to discuss it as a
petty offence or some other administrative offence. The case can also be suspended
temporarily with the consent of a public prosecutor pursuant to Section 159b of the Criminal
Procedure Code, but the period of suspension may not exceed two months.

(c) Commencement of prosecution — pursuant to Section 160 of the Criminal Procedure
Code

If the facts detected and reasoned by investigation pursuant to Section 158 of the Criminal
Procedure Code indicate that a crime has been committed and if the conclusion that such
crime was committed by a concrete person is sufficiently reasoned, the police authority shall
decide to commence criminal prosecution without any undue delay. Criminal prosecution
shall be commenced through a decision pursuant to Section 160 Par. 1 of the Criminal
Procedure Code. The wording of the decision on the commencement of criminal prosecution
must contain description of the conduct of which the person is accused in order to prevent its
confusion with a different one and legal classification of the criminal act, which is seen in
this conduct. Facts, which influence the conclusion about the legitimacy of criminal
prosecution, must be marked precisely in the grounds of the decision.

If the results of criminal prosecution subsequently provide enough reasons to bring the
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accused person to a court, the public prosecutor shall institute an action against him or her in
the sense of Section 176 of the Criminal Procedure Code and provide files and their
appendices for this action. The public prosecutor shall also inform the accused person, his or
her barrister and the aggrieved party if their residence or place of business is known.

The action can only be instituted for an act for which the prosecution was previously
commenced. If the public prosecutor intends to judge this act as a different criminal act than
it was judged by the police authority, he or she shall notify the accused person and his or her
barrister prior to instituting the action and find out whether they surest complementing of the
investigation with regard to the intended change. Once the action has been instituted, the
case shall be dealt with at a correspondent court.

4.3.9.5. Documentation of INFRINGEMENT OF RIGHTS TO A COPYRIGHT, A
TRADE NAME AND A PROTECTED APPELLATION OF ORIGIN - Section
150 of the Penal Code

We most often encounter this kind of crime in stall and street trading of goods bearing
protected trademarks of renowned companies.

(@) Procedure prior to the commencement of prosecution — pursuant to Section 158
Par. 1 of the Criminal Procedure Code

The investigation by a police authority in this kind of crime shall be based on facts gained on
the basis of the police authority’s own findings (usually via operational investigation
activity), or the investigation can eventually be instituted by other parties and authorities.

In this stage of the proceedings, it is namely verified whether the trademark exists and
whether it is registered with effect in out territory. Besides verbal trademarks it is
concurrently assessed whether it is an author’s work protected with copyright.

(b) Procedure prior to the commencement of prosecution — pursuant to Section 158
Par. 3 of the Criminal Procedure Code

If a materially and locally competent police authority has come to a conclusion that the
offender can be justly suspected of having committed a crime, they shall write a Record on
commencement of criminal procedure acts. The following general principles for its
processing have been set: The record must contain description of the act with specified
conduct (without general formulations — put into circulation, distributed), the used
denomination must be stated (together with a statement that this happened without the right
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owner’s consent) the aggrieved party must be defined and denomination the rights to
which were infringed must be specified (by reference to the wording or record number).

The output of this part of criminal procedure is a material which confirms whether a crime
has been committed and whether a concrete person fulfils the facts of the case of a criminal
act, or better, whether he or she has infringed a protected right to a denomination without the
owner’s consent and that this protection acted against the subject of infringement (product).

When criminal procedure acts are instituted, it is possible to perform all criminal procedure
acts, namely exert procedure pursuant to Section 88 of the Criminal Procedure Code —
telephone tapping and monitoring of telecommunication traffic, as this concerns an
intentional criminal act the prosecution of which is requested by a declared international
agreement.

In this stage of criminal procedure the police authority has to obtain comment of the
aggrieved party concerning the infringement of their rights, and it concurrently has to inform
the aggrieved party about their rights in the criminal procedure. These acts must always be
performed. It is obvious that they also concern right holders abroad. If the right holder has no
representation in this country, or eventually if he or she is without contact, the resulting
situation shall be solved by asking for international legal aid, which is very time-consuming.

In order to prove the objective side of a criminal act, the aggrieved parties or eventually
representatives appointed by these parties shall present written documents to the police
authority. These documents shall prove that the product is genuine, or, as the case may be,
that it is not genuine and they are marked as expert opinions in the sense of Section 105 Par.
1 of the Criminal Procedure Code. Acceptance of these documents usually depends on public
prosecutor’s opinion and on the assessment of the concrete case.

In order to document the conditions of distribution in the sense of the facts of the case, a test
purchase which is usually performed by a right-holder’s representative takes place in
some cases. The purchased goods then serve as a proof for their claims, or better for
complaint against the offender. The subject (item) itself cannot be considered evidence
pursuant to the Criminal Procedure Code, unless the person is interrogated about these facts
(Record on the disclosure — Section 158/5 of the Criminal Procedure Code). The protocol
thus becomes evidence (in the sense of the Criminal Procedure Code), whereas the purchased
item is merely supportive evidence. This procedure has become accepted mainly in dealing
with criminal activity in marketplaces or in case of stall and street sale.

If there is no suspicion of a crime, the public prosecutor or police authority shall suspend the
case through a decision pursuant to Section 159a of the Criminal Procedure Code, unless it is
advisable to deal with the matter in some other way. Such dealing would namely include
transferring of the case to a correspondent authority in order to discuss it as a petty offence
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or some other administrative offence.

(c) Commencement of prosecution — pursuant to Section 160 of the Criminal
Procedure Code

If the facts detected and reasoned by investigation pursuant to Section 158 of the Criminal
Procedure Code indicate that a crime has been committed and if the conclusion that such
crime was committed by a concrete person is sufficiently reasoned, the police authority shall
decide to commence criminal prosecution without any undue delay. Criminal prosecution
shall be commenced through a decision pursuant to Section 160 Par. 1 of the Criminal
Procedure Code. The wording of the decision on the commencement of criminal prosecution
must contain description of the conduct of which the person is accused in order to prevent its
confusion with a different one and legal classification of the criminal act, which is observed
in this conduct. Facts, which influence the conclusion concerning the legitimacy of criminal
prosecution, must be marked precisely in the grounds of the decision.

The speciality of this kind of criminality, or better, of these criminal acts, is the seizure of
items. This usually concerns large amounts of these items, which have to be properly
documented and secured. A police authority may (under certain conditions) assess the seized
items as worthless in the sense of provisions of Section 81 Par. 3. of the Criminal Procedure
Code in preparatory proceedings and decide to destroy them. This procedure should at least
be consulted with a public prosecutor as it is a destruction of material evidence and it is
completely clear that the assessment of value is a highly subjective opinion.

If the results of criminal prosecution subsequently provide enough reasons to bring the
accused person to a court, the public prosecutor shall institute an action against him or her in
the sense of Section 176 of the Criminal Procedure Code and provide files and their
appendices for this action. The public prosecutor shall also inform the accused person, his or
her barrister and the aggrieved party if their residence or place of business is known.

The action can only be instituted for an act for which the prosecution was previously
commenced. If the public prosecutor intends to judge this act as a different criminal act than
it was judged by the police authority, he or she shall notify the accused person and his or her
barrister prior to instituting the action and find out whether they surest complementing of the
investigation with regard to the intended change. Once the action has been instituted, the
case shall be dealt with at a correspondent court

4.3.9.6. Documentation of INFRINGEMENT OF INDUSTRIAL RIGHTS - Section
151 of the Penal Code

We very rarely encounter these cases. Each case is unique and therefore it must be dealt with
competently and with due responsibility.
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() Procedure prior to the commencement of prosecution — pursuant to Section 158
Par. 1 of the Criminal Procedure Code

Police authorities act namely on the basis of complaints on the part of the aggrieved parties
in this field. These complaints are usually brought against a concrete person (natural - legal),
they shall be presented in writing and supported by large amount of documents.

If the obtained background information is not enough to make a conclusion that a criminal
act has been committed in this case, its completion by procedure pursuant to Section 59 Par 4
of the Criminal Procedure Code is requested in order to sufficiently particularize it and come
to a conclusion (unless delay is imminent).

In this stage, police authorities namely verify whether a right enjoying protection is
concerned and also whether the technical solution or product in question infringe on this
protected right.

(b) Procedure prior to the commencement of prosecution — pursuant to Section 158
Par. 3 of the Criminal Procedure Code

If a materially and locally competent police authority has come to a conclusion that the
offender is justly suspected of having committed a crime, they shall write a Record on
commencement of criminal procedure acts. General principles for its processing are given.
The record must contain description of the act with specified concrete industrial right
(without general formulations), together with definition of concrete legal protection, it must
be said how the right was infringed (together with a statement that this happened without the
right owner’s consent), the aggrieved party must be defined and common features of the
products must be described.

The output of this part of criminal procedure is material which confirms whether a crime has
been committed and whether a concrete person fulfils the facts of the case of a criminal act,
or better, whether he or she has infringed a protected right without the owner’s consent.

A procedure pursuant to Section 158 Par. 3 of the Criminal Procedure Code is used to find
out and verify whether the infringement of rights was illegal. Documentation of these facts is
usually an easy matter and does not constitute any special problem.

However, the issue of proving infringement of industrial rights, which are protected in
association with a legal product, is more difficult. The police authority usually uses expert
opinions and expert’s statements in this issue. However, such procedure has a drawback in
question framing by experts as the opinions must answer the questions on technical level, or
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better, the opinions must focus on what is the subject of protection, not on legal relations.

If there is no suspicion that a crime was committed, the public prosecutor or police authority
shall suspend the case through a decision pursuant to Section 159a of the Criminal Procedure
Code, unless it is advisable to deal with the matter in some other way. Such dealing would
namely include transferring of the case to a correspondent authority in order to be discussed
as a petty offence or some other administrative offence. The case can also be suspended
temporarily with the consent of a public prosecutor pursuant to Section 159b of the Criminal
Procedure Code, but the period of suspension may not exceed two months.

(c) Commencement of prosecution — pursuant to Section 160 of the Criminal
Procedure Code

If the facts detected and reasoned by investigation pursuant to Section 158 of the Criminal
Procedure Code indicate that a crime has been committed and if the conclusion that such
crime was committed by a concrete person is sufficiently reasoned, the police authority shall
decide to commence criminal prosecution without any undue delay. Criminal prosecution
shall be commenced through a decision pursuant to Section 160 Par. 1 of the Criminal
Procedure Code. The wording of the decision on the commencement of criminal prosecution
must contain description of the conduct of which the person is accused in order to prevent its
confusion with a different one and legal classification of the criminal act, which is observed
in this conduct. Facts, which influence the conclusion about the legitimacy of criminal
prosecution, must be marked precisely in the grounds of the decision.

If the results of criminal prosecution subsequently provide enough reasons to bring the
accused person to a court, the public prosecutor shall institute an action against him or her in
the sense of Section 176 of the Criminal Procedure Code and provide files and their
appendices for this action. The public prosecutor shall also inform the accused person, his or
her barrister and the aggrieved party if their residence or place of business is known.

The action can only be instituted for an act for which the prosecution was previously
commenced. If the public prosecutor intends to judge this act as a different criminal act than
it was judged by the police authority, he or she shall notify the accused person and his or her
barrister prior to instituting the action and find out whether they surest complementing of the
investigation with regard to the intended change. Once the action has been instituted, the
case shall be dealt with at a correspondent court.
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4.3.9.7. Documentation of INFRINGEMENT OF COPYRIGHT, RIGHTS RELATED
TO COPYRIGHT AND RIGHS TO A DATABASE - Section 152 of the Penal
Code

This kind of crime is most often dealt with on the basis of suggestions or complaints. The
complainant is usually a representative of authors’ rights who monitors illegal activities.

The conduct of the suspect is documented with a test purchase in some cases (see
previous chapters).

(@) Procedure prior to the commencement of prosecution — pursuant to Section 158
Par. 1 of the Criminal Procedure Code

The basis for an investigation by a police authority are facts gained on the basis of the
authority’s own findings, or the investigation can eventually be carried out on the basis of a
received complaint or suggestions of other parties and authorities. If the obtained
background information is not enough to make a conclusion that a criminal act has been
committed in this case, its completion by procedure pursuant to Section 59 Par 4 of the
Criminal Procedure Code is requested in order to sufficiently particularize it and come to a
conclusion.

The following facts must namely be found out in this stage:

e verification of the existence of a work,
e verification of the duration of copyright protection,

e determination of the right-holder.

A police authority shall obtain the abovementioned facts without carrying out criminal
procedure acts codified in Section 158 Par. 3 of the Criminal Procedure Code. In this stage of
proceedings the police authority merely verifies the degree of suspicion and finds out
whether there has been a conduct showing signs of a criminal act

(b) Procedure prior to the commencement of prosecution — pursuant to Section 158
Par. 3 of the Criminal Procedure Code

If a materially and locally competent police authority has come to a conclusion that the
offender is justly suspected of having committed a crime, they shall write a Record on
commencement of criminal procedure acts. The following general principles for its
processing have been set: The record must contain description of the act together with
specification of concrete legal protection and it must be said how the right was infringed
(together with a statement that this had happened without the right owner’s consent). It is

122



also necessary to define the aggrieved party and duration of copyright protection.

The record in question may be used as a relevant background for the decision of a public
prosecutor and judge concerning putting the offender into custody if his or her conduct meets
the characteristics of Par. 2 of the provisions of Section 152 of the Penal Code. It is therefore
necessary to pay as much attention as possible to this operation.

When criminal procedure acts are instituted, it is possible to perform all criminal procedure
acts, namely exert procedure pursuant to Section 88 of the Criminal Procedure Code —
telephone tapping and monitoring of telecommunication traffic, as this concerns an
intentional criminal act the prosecution of which is requested by a declared international
agreement

In this stage of criminal procedure the police authority has to obtain comment of the
aggrieved party concerning the infringement of their rights, and it concurrently has to inform
the aggrieved party about their rights in criminal proceedings. These acts must always be
performed. Once these obligations are fulfilled, it is possible to address organizations
representing the aggrieved parties.

If there is no suspicion that a crime has been committed, the public prosecutor or police
authority shall suspend the case through a decision pursuant to Section 159a of the Criminal
Procedure Code, unless it is suitable to deal with the matter in some other way. Such dealing
would namely include transferring the case to a correspondent authority in order to discuss it
as a petty offence or some other administrative offence. The case can also be suspended
temporarily with the consent of a public prosecutor pursuant to Section 159b of the Criminal
Procedure Code, but the period of suspension may not exceed two months.

(c) Commencement of prosecution — pursuant to Section 160 of the Criminal
Procedure Code

If the facts detected and reasoned by investigation pursuant to Section 158 of the Criminal
Procedure Code indicate that a crime has been committed and if the conclusion that such
crime was committed by a concrete person is sufficiently reasoned, the police authority shall
decide to commence criminal prosecution without any undue delay. Criminal prosecution
shall be commenced through a decision pursuant to Section 160 Par. 1 of the Criminal
Procedure Code. The wording of the decision on the commencement of criminal prosecution
must contain description of the conduct of which the person is accused in order to prevent its
confusion with a different one and legal classification of the criminal act, which is seen in
this conduct. Facts, which influence the conclusion about the legitimacy of criminal
prosecution, must be marked precisely in the grounds of the decision.

If the results of criminal prosecution subsequently provide enough reasons to bring the
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accused person to a court, the public prosecutor shall institute an action against him or her in
the sense of Section 176 of the Criminal Procedure Code and provide files and their
appendices for this action. The public prosecutor shall also inform the accused person, his or
her barrister and the aggrieved party if their residence or place of business is known.

The action can only be instituted for an act for which the prosecution was previously
commenced. If the public prosecutor intends to judge this act as a different criminal act than
it was judged by the police authority, he or she shall notify the accused person and his or her
barrister prior to instituting the action and find out whether they surest complementing of the
investigation with regard to the intended change. Once the action has been instituted, the
case shall be dealt with at a correspondent court.

4.3.10. Dealing with property in criminal procedure

Dealing with seized property represents an organizational problem, not a legal one. If a
criminal procedure is running, it is possible to take advantage of the institution of forfeiture
of an item, which is imposed as a punishment pursuant to Section 55 of the Penal Code. Is
such punishment is not imposed it is possible to use confiscation of an item pursuant to
Section 73 of the Penal Code. In both cases, the state becomes the owner of the item, which
is then handed over to the Office of the Government Representation in Property Affairs.

Items may be seized during various procedural acts, e.g. in time of surrender of an item upon
request (Section 78 Par. 1 of the Criminal Procedure Code, part of the first sentence before
the semicolon), in time of surrender of an item if it is necessary to seize it for the purpose of
criminal procedure (Section 78 Par 1 of the Criminal Procedure Code, part of the first
sentence following a semicolon), seizure of an item (Section 79 Par 1 of the Criminal
Procedure Code), during house search (Section 82 Par 1, Section 83 of the Criminal
Procedure Code), inspection of other premises and plots (Section 82 Par. 2, Section 83a of
the Criminal Procedure Code), body search (Section 82 Par. 4, Section 83b of the Criminal
Procedure Code), when carrying out evidence in a flat, house, other premises and plots
(Section 85c of the Criminal Procedure Code), during interception of mail consignments
(Section 86 Par. 1 of the Criminal Procedure Code), opening of mail consignments (Section
87 Par. 1 of the Criminal Procedure Code) and supplanting of content of consignments
(Section 87a of the Criminal Procedure Code); and also during searching of the scene of the
crime (Section 113 of the Criminal Procedure Code).

4.3.10.1. Surrender of an item

Whoever is in the possession of an item relevant for criminal procedure shall have the duty
to hand it over, when requested, to the court, public prosecutor or police authority pursuant
to Section 78 of the Rules of the Procedure (the term corpus delicti is often used in practice)
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if the purpose of a criminal procedure requires it, he or she shall have the duty to surrender,
when requested, such item to these bodies.

The person requested to surrender an item must be informed that if he or she fails to comply
with the request, the item may be seized and also that there can be other consequences of
such failure (i.e. a procedural fine of up to CZK 50.000).

Both a public prosecutor and a police authority are entitled to ask for surrender of an item in
the preliminary procedure. The request may be made both orally and in writing.

In cases of suspicion that a criminal act associated with infringement of rights arising from
intellectual property protection was committed, the surrendered items will often include a
trademark plagiarism and a data carrier with an audiovisual work and with illegal contents
whose content will eventually serve as evidence in criminal procedure.

4.3.10.2. Seizure of an item

If an item relevant for criminal proceedings is not surrendered upon request by the person
who has it in his possession, it may be seized in the preliminary procedure upon an order
issued by a prosecutor or a police authority. The police authority shall issue such order only
upon a prior authorization by a prosecutor (Section 79 of the Criminal Procedure Code).

The order for forfeiture of an item is sometimes issued together with an order for house
search due to practical reasons in practice. A police authority may issue the order without
public prosecutor’s authorization only if it is impossible to obtain such authorization
immediately and the issue cannot be delayed (e.g. there is a danger that the item will be
destroyed, etc).

A party, which does not take part in the case, is usually recruited to perform the act. It
usually consists of a non-interested person present during house search.

An authority, which seized an item, shall immediately issue a written certificate of receipt or
a copy of a report of surrender and seizure of an item to the party which surrendered the item
or whose item was seized. The copy of the protocol must contain sufficiently accurate
description of the surrendered or seized item, which allows its identification.

4.3.10.3. Forfeiture and confiscation of an item

Forfeiture and confiscation of an item shall be decided by the court within the framework of
its decision about guilt and punishment, as these measures are a kind of punishment
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(confiscation is a protective measure). An appeal may be lodged against them as well as
against the decision on guilt and punishment.

The appeal shall have a suspensory effect, i.e. if an appeal is lodged in time, the effects of
forfeiture or confiscation of an item shall not come into force. The legal effects shall come
into force only after the first instance court judgement becomes effective, i.e. when an appeal
is lodged, the legal effect shall not come into force sooner than on the day of receipt of the
decision of the court of appeal.

If a first instance court issues a decision on the forfeiture of an item, it is not possible to
dispose of the item and e.g. sell or give it to somebody, as the prohibition of
misappropriation of the forfeited item applies even before the decision on forfeiture comes
into force. This prohibition also includes other disposal of the item leading to the obstruction
of the item forfeiture punishment.

A court may impose forfeiture of an item in the sense of Section 55 of the Penal Code if such
item was used for commission of a criminal act, if it was intended for commission of a
criminal act, if the offender acquired it through a criminal act as a reward for such act or if
the offender acquired it or its part in exchange for the abovementioned item or some other
tangible value, unless the value of this item or some other tangible value is negligible in
relation to the value of the acquired item or other tangible value.

In practice, this mainly concerns forfeiture of CDs or DVDs, trademark plagiarisms and PCs
used or intended for commission of a criminal act. A court may impose a punishment by
forfeiture of an item only if the item is in the offender’s possession. The forfeited item or
another tangible value shall belong to the state.

If no punishment by forfeiture of an item is imposed, a court may rule that such item shall be
confiscated pursuant to Section 73. There is a condition that the item must:

e belong to an offender who cannot be prosecuted or sentenced,
¢ belong to an offender whose punishment was remitted by a court,

o threaten the safety of people or property, or eventually a company, or there must be a
danger that it will serve for commission of especially serious criminal acts,

e have been acquired through a criminal act or as a reward for such act and it must not
belong to the offender, or it must have been (even partially) acquired by a person
different from the offender in exchange for an item or some other tangible value
which the offender acquired through a criminal act or as a reward for it or which the
offender acquired (even partially) in exchange for such item or another tangible
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value, unless the value of the confiscated item or some other tangible value is
negligible in relation to the value of the acquired item or other tangible value.

Besides the institution of confiscation of an item, a court may impose a duty to modify it to
make it impossible to use for a socially dangerous purpose, remove certain equipment,
remove a trademark from the item or modify it, or restrict disposal of this item or another
tangible value and set an adequate deadline for it.
Only if such obligation is not fulfilled in the given deadline, the court shall decide on
confiscation of the item or another tangible value.
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4.3.10.4. Restitution and further disposal of an item

Pursuant to Section 80 of the Criminal Procedure Code, an item shall be restituted to the
party who surrendered it or to whom it was confiscated on condition that it is no longer
needed for further procedure and its forfeiture or confiscation is impossible.

If the abovementioned conditions are met, an item may be restituted upon a proposal or even
without a proposal of the owner of the item, and that not only after the completion of
criminal procedure but also in its course. Most often the requests for restitution concern CDs
and DVDs which are obviously original and in whose case it is certain that they will not be
used as evidence in the course of criminal procedure. As far as other items (namely
computers) are concerned the restitution is possible only if an authority active in criminal
procedure has secured the evidence, e.g. information from a hard disk.

When doubt in whose possession a surrendered or seized item is arises (another party may
claim the right to it), the surrendered or seized item shall be restituted to a party whose right
to the item is unquestionable (e.g. when an ownership document is presented). Should the
doubt remain, the item shall be deposited into custody. A party who lays a claim to the item
shall be notified to lodge their claim through a civil action, and that namely through a
declaratory action concerning ownership. If the person with an unquestionable right to the
item fails to reclaim it when repeatedly requested to do so, the item shall be sold and the
amount obtained shall be deposited at the court.

A public prosecutor or a police authority shall decide on restitution or surrender of an item or
on its deposit in writing in preliminary procedure. It is possible to lodge a complaint against
such decision. The complaint shall have a suspensory effect until the day when the decision
on the complaint is delivered to all participants concerned by return, surrender or deposit of
the item. In practice, the most frequent complaints come from a public prosecutor or a person
who claims the item as an alleged owner.

4.3.11. Repressive strategy

The problem of criminality in the field of protection of intellectual property rights and other
negative phenomena associated with this antisocial conduct is very relevant for the Czech
Republic nowadays. This field of criminality has developed rapidly from qualitative and
quantitative point of view since 1990, so that fighting against this phenomenon has currently
become a state interest and essentially one of the hot topics of the present time.

Police statistics show that from the quantitative point of view, crime in this field stagnates on
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a level which is not at all favourable for the Czech Republic. Shown from the qualitative
point of view, this kind of crime experiences rapid expansion, namely on the Internet. The
discovery that the average age of persons who commit these crimes decreases
disproportionately together with development and availability of information technologies is
also very dangerous.

In order to be successful in our fight against these negative phenomena including this kind of
criminality, we have to make full use of two basic strategies — a preventive one and a
repressive one.

Repressive policy represents defensive strategy of crime controlling and its mainly
repressive part is oriented to the past, to concrete events, criminal acts which were already
committed.

Preventive policy focuses on the future — it represents offensive strategy of crime controlling
and mainly depends on non-repressive means. It aims to decrease the likelihood of
commitment of crimes.

Both approaches are specific and if they are to succeed in fighting crime, they must form one
balanced aggregate and complement one another. Only if these conditions are observed, we
may be able to reach the desired goal, i.e. effectively counteract infringement of intellectual
property rights.

4.3.11.1. Subjects active in repression field (structure, competence, powers)

(1)  Criminal police and investigation service departments (hereinafter CPIS)

Protection of intellectual property rights is managed by Criminal police and investigation
service departments. They namely perform their duties in the form of:

- police authority proceeding in the sense of the Criminal Procedure Code, internal
normative acts in cases a charge is brought against somebody or procedure pursuant
to ex offo principle,

- performance of training and introduction of the given problem to other departments
and services of the Police of the Czech Republic,

- provision of personal and methodical aid to the departments of other services of the
Police of the Czech Republic during implementation of direct security actions against
distributors of counterfeit goods (classical stall sale or sale of counterfeit copies in
buildings),

- performance of actual operatively investigative activities, operative elaboration of the
acquired findings concerning criminal activity,
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- cooperation with the Department for detection of organized crime a Police
department for detection of corruption and serious economic crimes.

(2) Basic police departments

These namely include basic departments like Order police service, Traffic police service and
Foreign and border police service which can take their own measures during the performance
of rounds and patrol service in conformity with criminal law regulations, the Offence Act,
internal normative acts and other regulations either independently or in cooperation with
other subjects (regional units of the Czech Trade Inspection (CTI), CAFIA, the General
customs directorate, revenue offices, trade licensing unions etc.).

This kind of crime is most frequently encountered by police officers in Basic departments of
the Police of the Czech Republic during their rounds and patrol service. Therefore the
Criminal police and investigation service should train these police officers in the relevant
crime field and introduce new information to them. Only if these conditions are observed
will they be able to perform a successful action independently in such place including correct
and legal securing of evidence.

The basic police departments need methodical and namely personal help on the part of CPIS
in direct security actions aimed against sellers of illegal goods infringing intellectual
property rights. These namely include eventual inspections of Asian marketplaces, junk sales
and other sales activities.

(3)  CPIS Department for detection of organized crime (CPIS DDOC PCR)

The problem of criminal structures, risks associated with international trade, high level of
crime organization in intellectual property field may be dealt with by regional branches of the
CPIS Department for detection of organized crime within the framework of their competences.

Other departments of the criminal police and investigation service may also participate in
this activity.

4) INTERPOL national headquarters in Prague

With regards to the international character of commission of this kind of crime, cooperation
with INTERPOL national headquarters in Prague is more and more often necessary. This
headquarters, as the basic organization unit of INTERPOL on a national level provides basic
service in the field of international police cooperation to all interested institutions
participating in application and enforcement of laws both in the Czech Republic and abroad.

The main activities of INTERPOL in Prague include:
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(i)  ensuring and improvement of the broadest possible cooperation of all law-enforcement
institutions within he framework of national law limits while abiding by the
Universal Declaration of Human Rights;

(if)  support of development of institutions contributing to the repression of crime, namely

in the following fields:

. obtaining and transferring information concerning cases of criminal character;

. searching for persons and items;

. extradition of offenders to the Czech Republic from abroad,

e handing offenders over to foreign countries;

. organizing working meetings of Czech policemen with foreign partners;

. checking of abidance by Czech legal regulations on the part of foreign subjects;

e  preparation of the concept of police cooperation with foreign countries;

. advisory activity in the field of international police cooperation;

e police diplomacy.

4.3.12. Criminal law protection of intellectual property in selected countries
around the world

First of all, we have to say that an exact and precise listing and comparison of methods and
means of criminal protection, or better, analysis in individual countries is not possible, and
that both due to the scope of this topic and due to the availability and validity of information
concerning this issue and, last but not least, due to the practical importance for the needs and
purpose of the processed material.

We will therefore restrict ourselves to an informative and educational view of the problem of
intellectual property protection through criminal law institutions in the discussed countries.
The basis for assessment of the given issue is namely general geopolitical and constitutional
development in the given country or region, as the case may be. Other important factors
include historical roots, enforced rights in general and namely intellectual property
protection rights, and development in this field until the present time. This all can be
subsumed under the term “legal culture in the field of intellectual property protection”. A
very important guideline for the analysis of assessment of how much a country is advanced
in the field of intellectual property protection is the scope of its engagement in the
international process of intellectual rights protection as a participant and signatory of
important international conventions and treaties in this field. Finally, it is necessary to assess
the scope of actual projection of international obligations of individual countries to the
national legislation and their concrete laying down in relevant domestic legal regulations.
With respect to the outlined solutions, the countries may de divided into three basic
categories from the point of view of intellectual property right protection enforcement
through criminal law instruments:
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(1)  Developed countries — these include countries of the so-called Western world, i.e.
the USA, Canada, EU countries, Switzerland, Australia and New Zealand and several
other countries, regardless the fact that some of them use Anglo-Saxon system of law
and some use Continental European one;

(2) Developing countries — include countries, which want to join the EU, former Soviet
Union countries, former SFRY countries, the RSA, the People’s Republic of China,
India, Brazil, the Kingdom of Thailand, the Socialist Republic of Vietnam, etc.;

3) Undeveloped countries — the weakest subjects from social and economic point of
view, so-called “Third world countries” — these include Somalia, Ethiopia,
Cambodia, Burma, etc.

If we try to analyse the abovementioned categories of countries from the point of view of
enforcement of criminal protection of intellectual property rights, we come to the following
facts:

4.3.12.1. Developed countries

Criminal law protection of intellectual property rights is fully developed in these countries
and it fits in and supplements other legal fields, namely administrative and civil law, or
eventually commercial law. Countries belonging in this category are signatories of all
international conventions in intellectual property field and actively participate in the
protection process using international law tools. Detailed analysis shows that double
approach to criminal protection of intellectual property rights basically applies here. In the
first kind of approach the protection of intellectual property rights is implemented
exclusively through the use of the code of criminal law — the Penal Code in which the
correspondent provisions of facts of the case influencing the intellectual property field are
laid down. Such approach is exerted in Slovenia, France, Spain and some other countries.
Other countries, on the other hand, chose the way of laying down criminal law provisions
into special legal regulations influencing intellectual property field. In such cases, the
copyright act, patent acts or trademark acts also include concrete provisions of corresponding
facts of the case including sanctions. In some countries a hybrid form of criminal law
protection system has developed. Its basis consists of correspondent provisions of the Penal
Code and these are supplemented, or better, tied up with provisions in special legal
regulations. Despite that, these standards are not criminal law regulations from the
meritorious point of view. Criminal law protection of intellectual property in Germany is a
representative example. Each German act concerning intellectual property also contains
criminal regulations, i.e. provisions, which threaten with punishment for infringement of
intellectual property rights. Section 142 of the Patent Act, for example, threatens with three-
year imprisonment sentence or financial penalty to anyone who manufactures or puts into
circulation a product, which is a subject of a patent, without the patent owner’s consent. If
the offender is an entrepreneur, the upper length of imprisonment increases to five years. The
same conception applies to the provisions of Section 143 of the Trademark Act, i.e.
provisions concerning a case when an offender uses a trademark in his or her business which
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does not belong to him or her and which is identical to or confusable with a valid trademark.
German lawmakers used similar conception for correspondent provisions of their national
Copyright Act — Sections 106 and 108a. These provisions concern unauthorized
reproduction, distribution or other use of author’s work. If we compare these to sanctions
imposed for criminal acts attacking intellectual property rights, we will find out that the
imposed sanctions are practically identical or comparable and that regarding both their legal
extent and the frequency of their imposing by relevant courts. The general feature is that
criminal law protection in patent and trademark field is rather sporadic and the protection
itself is rather carried out in the field of civil and commercial law. Compared to this, there is
completely different situation in the field of protection of copyright and rights related to
copyright, where criminal law applies much more frequently as a tool, namely with regard to
the public law aspect in copyright field. The trend brings increase of frequency of criminal
cases, namely in the field of criminal law protection of software.

4.3.12.2. Developing countries

This group of countries comprises a whole number of variously developed countries. Their
common feature is that criminal law protection is basically embodied here and corresponding
state executive authorities including bodies active in criminal procedure enforce it more or
less consistently. These countries are usually signatories of the Convention establishing the
World Intellectual Property Organisation (WIPO) and the Agreement Establishing the World
Trade Organization (WTO) as well as the Agreement on Trade Related Aspects of
Intellectual Property Rights (Appendix 1C to the Agreement Establishing WTO — TRIPS
Agreement), signed in Marrakesh on 15th April 1994. The guarantee that intellectual
property will really be protected by criminal law tools in theses countries lies namely in the
fulfilment of TRIPS Agreement in the provision of Section 61 concerning criminal
procedure. This article stipulates that: “Members shall provide for criminal procedures and
penalties to be applied at least in cases of wilful trademark counterfeiting or copyright piracy
on a commercial scale. Remedies available shall include imprisonment and/or monetary fines
sufficient to provide a deterrent, consistently with the level of penalties applied for crimes of
a corresponding gravity. In appropriate cases, remedies available shall also include the
seizure, forfeiture and destruction of the infringing goods and of any materials and
implements the predominant use of which has been in the commission of the offence.
Members may provide for criminal procedures and penalties to be applied in other cases of
infringement of intellectual property rights, in particular where they are committed wilfully
and on a commercial scale.*

The People’s Republic of China is a very important representative of this group of
countries. With its immense economic and human potential it is a completely exceptional
country with considerable influence on the course of events all around the world and further
development on Earth in the future. China joined the WIPO — the World Intellectual Property
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Organization on 4™ March 1980 and the World Trade Organization — WTO on 1"t
December 2001 and it is also a signatory of a range of other international conventions. China
can be characterized as a country where there is a considerable difference between valid
legal regulations and actually implemented law enforceability.

As an international player China is notorious for massive infringement of intellectual
property and it has a dominant position as a producer of counterfeit copies of all kinds in this
sense. Under the influence of international pressure, Chinese government is gradually
beginning to implement valid legal regulations and international obligations, which they
accepted. As far as criminal law field is concerned, China can be characterized with very
strict sanctions, which can be imposed for criminal acts in intellectual property field — the
upper length of imprisonment is seven years together with monetary fine and damage
compensation. However, another important feature is that the limit as to what intensity of
law infringement shall be classified as a criminal act is also set very high. Therefore a
conduct, which would be punished as a criminal act in Europe, is considered an
administrative offence with considerably milder sanctions in China. Another typical feature
of application of law in China is insufficient cooperation between administrative offices and
bodies active in a criminal procedure due to which many illegal acts are never punished.
Moreover, a typical feature of the functioning of state mechanism in China is local
protectionism, which results in inconsistent enforcement of legal order all over this vast
country. Therefore China is presently criticised by international associations and the US
government repeatedly includes it in its Special 301 Report, which lists countries where
intellectual property rights of US subjects are infringed.

Another very interesting representative in the given category is the Russian Federation
(hereinafter the RF) together with a group of countries called the Commonwealth of
Independent States (hereinafter the CIS). It is a matter of common knowledge that when the
Soviet Union split up in December 1991, 22 union republics became independent and
subsequently established the Commonwealth of Independent States as a free alliance of
former union countries. Only the Baltic countries Lithuania, Latvia, and Estonia did not join
this alliance.

Political, economic and legal development in these countries was completely different and
the Baltic republics, as EU member countries, are currently comparable with the old EU
members even in the field of criminal law protection of intellectual property. Estonia namely
stands out in the progressiveness of legal regulation. The Russian Federation as a successor
state of the Soviet Union took over its international law obligations in the field of intellectual
property. The RF has been a WIPO member since 1967 and it is on the verge of joining the
WTO, its Patent Act has been valid since 1992 and the Copyright Act since 1993 and it has
been amended several times. Criminal law protection of intellectual property is implemented
through the “Ugolovny] kodeks Rossijskoj federaciji.“ This Penal Code embodies
intellectual property protection to a scope comparable with European countries including
stipulated sanctions. However, application of this regulation in practice in the given field is
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completely insufficient for the time being and it is largely underestimated by bodies active in
criminal procedure with reference to its very little dangerousness to the public. Therefore the
amount of persons prosecuted for criminal acts belonging to this group is negligible in
comparison with other developed countries and with other kinds of criminal acts. The RF
legislature was more or less adopted by CIS member countries. Therefore legal regulations
in the Republic of Ukraine, Belarus, Kazakhstan, the Kyrgyz Republic, Armenia,
Uzbekistan, Moldova, Azerbaijan, Tajikistan or Georgia are similar to the legal regulation
of the RF and they follow it. As the time went and autocratic or even dictator regimes came
into force in some of the abovementioned countries, there were also changes in their legal
orders which namely projected themselves in a new legal regulation in criminal law field, as
stricter sanctions and new punishments were introduced. However, these changes did not
have any influence on the problem of intellectual property protection. Georgia experienced
slightly different development. The country is a signatory of TRIPS Agreement and its
Patent Act has been in force since 1999, as well as its Commercial Code. Georgia strives for
joining the European structures (NATO, the EU) and therefore its legal system has
developed as a pro-European one. Compared to this, Central Asian republics with
outstanding influence of Islamic religion show the possibility of introducing Sharia Islamic
law in the future. We also have to mention development in the Republic of Ukraine where
the legislature development following the basis given by the RF rather stagnated due to
political instability. The first industrial property protection act was adopted in December
1993. Another act concerning intellectual property protection came into force in 1994.
Although Ukraine has been an independent member of the WIPO since 1970, the actual level
of intellectual property protection through criminal law tools and other fields of law has been
insufficient in this country since the time it became an independent state. The country is thus
criticized both by international associations and by the US government, which demands
improvement of this state and threatens to withdraw the most-favoured nation clause. There
has been a gradual improvement and positive influence of this pressure has taken effect
lately. We can generally state that criminal law protection is sufficient and the enforceability
of law is gradually improving in this country.

The Republic of India is a very interesting state. This densely populated subcontinent
boasts rich history as well as remarkable cultural heritage. India has traditions in the field of
intellectual property protection. It participates actively on an international level. It has been
a WIPO member since 1967 and it is also a signatory of the TRIPS agreement. The national
legislation system in India is based on Anglo-Saxon law, which is projected in many aspects
ranging from drafting criminal laws to the structure and functioning of judicial power. This
also directly influences realization of criminal law protection of intellectual property, which
seems appropriate and functional with regard to the local conditions. India has and applies
Patent Act and Trademark Act (1999) as well as Copyright act. However, the efficiency of
application of criminal law in protection of intellectual property rights is not on the requested
level yet. Interesting information can be found in the published IFPI statistics per 2005
concerning the number of confiscated counterfeit sound carriers in which India ranks 8" in

135



the world with approx 2 million carriers within the framework of performed criminal
procedures and other measures of the local state authorities. To compare, the first two places
belong to Saudi Arabia with 16 million pieces and Mexico with approx 15 million pieces of
CD’s. The 11™ place of the Czech Republic with approx. 1 million pieces of counterfeit CDs
is rather “spicy” in this respect.

It implies from the abovementioned that India still has obvious reserves in the application of
criminal law in order to protect intellectual property. It is a paradox that the punishments
imposed for criminal acts against intellectual property are rather stricter than usual in
developed countries. An indisputable fact is that in relativized expression, i.e. in relation to
the number of citizens, there is minimum enforcement of criminal law repression in the
given field.

The Kingdom of Thailand (hereinafter referred to as Thailand) has been a WIPO member
since 25™ December 1989 but it has not become involved in the WTO yet. Thailand has and
applies Trademark Act and Commercial Code valid since 2000 and fulfils conditions
stipulated by the TRIPS Agreement. It therefore also projected intellectual property
protection in its criminal law. Thailand is characteristic with the fact that criminal law
legislature uses very strict sanctions for criminal acts and the whole criminal policy of the
country seems very repressive. However, the truth is that activity of the local authorities
active in criminal procedures in the field of detection and solving of crimes in the field of
intellectual property still shows considerable reserves. General legal consciousness in this
country is rather in favour of counterfeiting of all kinds than protection of intellectual
property rights. An interesting fact is that a special court for the protection of intellectual
property was established in Bangkok through a royal decree as per 1% Dec 1997 and it is
expected that similar court institutions will be established in several other parts of the
country.

The Socialist Republic of Vietnam (hereinafter referred to as Vietnam) was constituted as
an independent state by the unification of the Republic of South Vietnam (South Vietnam)
and the Democratic Republic of Vietnam (North Vietnam) on 30" April 1975 after the
Vietnam War had ended.

Vietnam legislation is generally influenced by France and its laws as Vietnam had long been
under the dominion of this colonial power. The basis of local legal regulation for intellectual
property protection field is a valid Civil Code adopted on 28" October 1995. The provisions
of its Sections 780 — 805 directly concerning intellectual property came into force on 1% July
1995. However, more detailed legal regulation is laid down in a bylaw act, namely in a
government decree issued in February 2001. Vietnam has been a member of the WIPO since
1967. 1t is also a signatory of the Berne Convention for the Protection of Literary and
Artistic Works in its Paris revision of 1971. This convention came into force in Vietnam on
26™ October 2004. This created prerequisites for national protection of copyright using
national legislation tools. Vietnam has a National Office of Intellectual Property, which is
concurrently an office for communication with foreign countries in this field. Protection of
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intellectual property rights through criminal law is applied very sporadically in Vietnam,
even though it is possible with regard to its legislative basis. The local state authorities
tolerate mass infringement of industrial rights and copyright. The country produces
counterfeit copies and pirated goods of all kinds and floods vast territories with these
illegal products. The Czech Republic also has negative experience with Vietnamese
community, which significantly contributes to pirate activities, namely production and
distribution of plagiarisms by stall sale. Vietnam is still strongly criticized on international
level, namely due to its protectionist state policy and failure to fulfil obligations arising from
international treaties.

The states established after the dissolution of the former Socialist Federal Republic of
Yugoslavia (hereinafter referred to as the SFRY) underwent very interesting historical
constitutional development. This former multi-ethnic country, which had a stabilizing
function in the Balkans peninsula at its time, was a member of the WIPO and the WTO and
therefore solid foundations for intellectual property protection had been laid here which was
also projected in national legislation including criminal law regulation. The most developed
country in the monitored field of those, which arose from the ruins of the SFRY, is
undoubtedly the Republic of Slovenia. Slovenia is currently a member of the EU and as a
member country it also meets the strictest criteria in the field of intellectual property
protection. Its legal system is fully compatible with the EU and the Slovenian Copyright Act
is considered a model of modern copyright regulation and it serves as an example for a range
of other member countries. Criminal law protection applies routinely in this country. Another
subject is the Republic of Croatia. This country would like to become a member of the
EU. The national legal order comprises Patent and Trademark Act as well as Copyright Act.
Croatia is a member of the WIPO and its international obligations are projected into its
national legislation including criminal law, even though not as well as in Slovenia. Croatia
undoubtedly still has reserves in the field of intellectual property protection. As the main
successor state subject of the former SFRY, the Republic of Serbia and Montenegro,
sometimes also called Small Yugoslavia has its legal system most solidly fixed to the legal
foundations laid in the SFRY. It has thus met all conditions both from international
obligations and national legislation point of view. However, the application of law for the
protection of intellectual property, and that even criminal law, is minimal. This is connected,
inter alia, with relative political instability and separatist tendencies of Montenegro as well as
political and ethnic friction in Kosovo province. A very similar situation as in Serbia and
Montenegro can be seen in the independent Republic of Macedonia. Macedonia became
independent on 8th September 1991. Its Industrial Property Protection Act has been in effect
since 1st July 2004. Macedonia ascended both to the WIPO and to the WTO — TRIPS. The
punishability of a conduct attacking intellectual property rights has been laid down in its law.
However, its application and overall performance of the state mechanism is utterly
insufficient. Similar or even slightly worse situation is in the Republic of Bosnia and
Herzegovina. This turbulent and ethnically divided country shows only little signs
characterising functioning of a state as a legal subject. There is de facto no national
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legislation focused on intellectual property protection. The criminal law regulation was
partially taken from the former SFRY but it is currently obsolete and ineffective. The state
mechanism works only with the help of international communities and the peace status in the
country is practically enforced by the presence of international military units. There is still a
danger that an internal ethnic war will start again. Intellectual property protection thus stands
out of focus of the correspondent state authorities. Of all successor countries of the SFRY,
Bosnia and Herzegovina is the worst as regards protection of intellectual property and its
enforcement in practice.

4.3.12.3. Undeveloped countries

This is a category, which comprises undeveloped countries from all over the world, not just
those examples stated in the structured overview. It includes a wide variety of countries with
different ethnic groups, cultures and geographical position on the globe. Their common
feature is very low economic level, which causes very frequent dysfunction of the state
apparatus or resignation of the government on its functioning or existence of dictatorial
regimes ignoring the law. It is often a result of current or recent wars. Intellectual property
and its protection is often an unknown term in these countries and we cannot expect
improvement by natural course. International help of developed countries is objectively
needed here, as these countries may otherwise pose an extraordinary threat for the developed
world. One such example is Indonesia where the amount of music piracy has reached 88%.
This country floods otherwise stabilised legal market in Australia with its production. There
are many similar cases all over the world.

To sum it up, we can say that thus outlined issue of intellectual property protection in
individual countries through criminal law tools should merely outline basic orientation of the
reader in this matter.

Any deeper analyses and especially comparisons of legal regulations in individual countries
both from the point of view of construction of legal standards, sanctions used or
incorporation to the legal system or from the point of view of other factors, e.g. legal
regulation of intellectual property protection through criminal law in the conditions of the
Czech Republic must be a subject of a detailed study using well-established procedures and
methods of comparative law. However, the basic general postulate is that the degree of
intellectual property protection in a concrete country can namely be expressed through the
degree of its involvement in international protection of intellectual property, concretely by
membership in the WIPO and especially in the WTO and the following TRIPS agreement. If
the obligations arising from these international acts are projected into the jurisdiction of the
relevant country (which generally happens in absolute majority of cases), the prerequisites
for intellectual property protection by the national law including criminal law instruments are
met. This information is fundamental for anyone who wants or needs to investigate the
degree of intellectual property protection through criminal law in a foreign country.
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However, should a need arise to deal with concrete legal cases when criminal law regulations
of a foreign country come into play in association to criminal law regulation in the Czech
Republic, it will always be necessary to investigate legal system and the degree of legal
protection of intellectual property field by criminal law, and that always concretely and
precisely together with correct local and time setting of the given case. Such inquiry must
make use of all possible and available sources including information from the Foreign
Service of the Czech Republic and from other sources. The current practice in the Czech
Republic clearly shows that criminal cases in the field of intellectual property, in which a
foreign law element, which has to be taken into consideration by Czech authorities active in
criminal procedure, enters either directly or indirectly, are either sporadic or absolutely
unique. Therefore adequate attention may be given to them in concrete cases. Not even the
introduction of digital technologies in IT field, improvement of electronic communication
and other phenomena modifying intellectual property protection to the environment of these
technologies has been able to bring any fundamental change in this sense.

4.3.12.4. Summary

With regard to the abovementioned facts, we can state basic information concerning
intellectual property protection field in selected countries in this summary:

The People’s Republic of China
The Chinese Penal Code regulates “criminal acts infringing intellectual property rights” in its

Part 1, Chapter 2, Article 7 and that in eight Sections (Sections 213 to 220).

There are the following eight facts of the case of criminal acts'’:
- registered trademark counterfeiting;

- sale of goods bearing counterfeited trademarks;

- illegal manufacture;

- sale of illegally manufactured logo of a registered trademark;
- patent counterfeiting;

- copyright infringement;

- sale of pirated products;

- breach of business secret.

Criminal prosecution pursuant to the abovementioned facts of the case is based on the
seriousness of such infringement of protected right, which is always determined for a
concrete case. Punishments for a committed criminal act of greater seriousness are in the
form of imprisonment for up to 3 years or alternatively, or eventually together with a
monetary fine (e.g. Section 216 — patent counterfeiting). If gross infringement is committed
— e.g. in case of trademarks, imprisonment for up to 7 years may be imposed.'®

' http://english.ipr.gov.cn/ipr/en/info/Article.jsp?a_no=5229&col_no=235&dir=200605 (of 23" Sep 2007).
http://english.ipr.gov.cn/ipr/en/info/Article.jsp?a_no=5227&col_no=235&dir=200605 (of 23™ Sep 2007).
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Increase of penalties for the abovementioned criminal act is currently discussed, as
imprisonment sentences do not have sufficiently deterring character despite the fact that they
are imposed relatively commonly. The new legal constitution should also contain special
facts of the case pursuant to which it will be a crime to place an order for the production or
distribution of counterfeited goods from abroad. Chinese intellectual property rights
enforcement bodies do not currently have the possibility to prosecute someone who orders
counterfeit goods from abroad."’

Russian Federation

Russian law — regardless of the validity of international contracts in the field of intellectual
property protection — also contains criminal law and administrative regulation of protection
and enforcement of these rights.

Sanctions as a punishment for intellectual property rights infringement are also regulated
within the framework of administrative law (namely the Consumer Protection Act). The
main competence of consumer protection offices is the possibility to prohibit import, parallel
import or export of counterfeit goods. The offices determine in concrete cases whether
suspicious goods are counterfeit copies or not on the basis of a register administered by the
customs administration in which information which has to be assessed can also be recorded
upon request of authorized subjects. The principle of a bail paid by an authorized subject for
the event that counterfeiting is not proven after the seizure of goods and the seizure causes
damage to the owner also applies in Russian law.

The following facts of the case are regulated within the framework of administrative
punishment:

- copyright infringement with an aim of making profit and that even in the form of sale,
rent or another unauthorized use of a work or its recording;

- unauthorized use of an invention, utility model or industrial design;

- unauthorized use of a trademark.

The abovementioned administrative offences are punishable with monetary fines, the amount
of which depends on whether the offender is a natural entity or an enterprise. Administrative
punishments often prove ineffective and do not offer sufficient deterrent effect.'®

Russian Penal Code governs facts of the case of the infringement of copyright and related
rights (Sections 146), infringement of inventor’s rights and patents, utility model or

7 bt ://english.ipr.gov.cn/ipt/en/info/Article jsp?a_no=73202&col_no=925&dir=200704 (of 23™ Sep 2007).

18

http://www.buildingipvalue.com/05_EU/281_284.htm (of 23™ Sep 2007).
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industrial design (Section 147) and unauthorized trademark use (Section 180).

Russian law punishes such conduct, which infringes copyright, and rights related to
copyright when considerable damage is caused to the copyright as a result of unauthorized
copying. The amount of damage incurred is thus decisive — e.g. if sale, storing or
transportation of unauthorized copies of a work is concerned, this must concern large amount
of copies. Pursuant to Russian judicature, large-scale damage is defined as damage
exceeding approx USD 350. The scope of large-scale damage is not defined in the law and
is always assessed separately in concrete cases.

As far as trademarks are concerned, even unauthorized use of a trademark not registered in
Russian Federation is a criminal act — if it is a case of gross and repeated infringement of
trademark owner’s rights.

Punishments for the abovementioned crimes include either monetary fines or imprisonment
for up to five years.

Vietnam

Intellectual property rights enforcement in Vietnam is more effective by means of
administrative punishments than in the from of civil actions, and that namely owing to a new
legal regulation — Act no. 106/2006." This act governs the competences of state
administration in enforcement of these rights including a set of punishments and a system of
notices.

The abovementioned act contains facts of the case of administrative offences in the form of
unauthorized manufacture, transportation, import and sale of goods bearing a trademark or
an appellation of origin. It further regulates administrative offences consisting in
infringement of rights to a patent, an industrial design or a utility model. Conduct which
results in breach of business secret or which can be classified as unfair competition is also
punished.

The amount of fine depends on the amount of damage incurred and it can reach up to five
times the amount of damage incurred. Imprisonment sentence is not governed by the
abovementioned act.

We can say that it was not possible to conclude from the available documentation that the
investigated jurisdictions took intellectual property rights infringement via the Internet
strongly into consideration — e.g. in a form of special facts of the case.

1 http://www.dnlaw.com.vn/Home/index.php?mdI=NE&typ=news&id=79(of 23" Sep 2007).
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4.4. Activities conducted by the Customs Administration of the Czech
Republic?®

4.4.1. Introduction

The Customs Administration of the Czech Republic (“Customs Administration” hereinafter)
has joined the fight against counterfeit copies as early as in 1995. It was Act 137/1995 Coll.,
on Trademarks, that made it possible for the Customs Administration to provide general
protection in this area. In 1997 to 1995, the Customs Administration recorded an
extraordinary increase in the detected counterfeit goods especially in the import of goods to
the Czech Republic, which was why it was necessary to adopt i.a. also such legislation
amendments which would enable to Customs Administration to protect more effectively the
rightful interests of the intellectual property rights holders (“right holder” hereinafter) as
well as inner market, economic interests of the Czech Republic and last, but not least the
Czech citizens — consumers against dangerous products.

In 1999, a special legal regulation was adopted, which was Act No. 191/1999 Coll., on
measures concerning import, export and re-export of goods infringing certain
intellectual property rights and on the amendment of certain other acts, as amended
(“Act No 191/1999” hereinafter), granting the Customs Administration new and enhanced
legal instruments in the combat of counterfeit goods. This regulation made it possible for the
customs authorities to take measures against goods that could infringe intellectual property
rights on import, export and re-export of goods, i.e. goods subject to the supervision of
customs bodies.

In 2000, the Customs Administration obtained further authorities in intellectual property
rights enforcement by Act No 634/1992 Coll., on Consumer Protection, as amended (“Act No
634/1992” hereinafter). The Customs Administration became the supervisory body authorized
under the provision of Section 23, paragraph 7 of Act 634/1992 Coll.. The said provision
enabled the Customs Administration particularly to detain goods not liable to customs
supervision, justly suspected from infringing intellectual property rights, and hand such
goods over to other supervisory state bodies (the Czech Commercial Inspection or State
Agricultural and Food Inspection) for further proceedings.

If the Customs Administration found goods subject to the customs supervisions suspected
from infringing intellectual property rights, it detained such goods and proceeded in
compliance with Act 191/1999 Coll.

On the accession of the Czech Republic to the European Union, the Customs Administration
was further empowered in intellectual property rights enforcement pursuant to Council
Regulation (EC) No 1383/2003 (“Regulation 1383/2003”) and Commission Regulation (EC)
No 1891/2004; on the other hand, the powers of the Customs Authorities to take an action
against goods suspected of infringing intellectual property rights not liable to the customs
supervisions were restricted by Act No. 634/1992 Coll.

2% The closing date of this part of Mythology corresponds with the law as at 1 June 2007. Any amendments
made after this date will be included in the course of lectures.
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Regulation 1383/2003 enables the customs bodies to protect more effectively just interests or
right owner, however only as regards goods originating in third countries (i.e. goods liable
to customs authorities supervision).

To make the list of Customs Administration authorities in the area of intellectual property
enforcement complete, we must not omit the authorizations of specialized sections of the
Customs Administration, i.e. Departments 03 — Investigations and the Supervision of Customs
Directorates as investigating, prosecuting and adjudicating bodies (see the provision of
Section 12, paragraph 2 of Act No. 141/1961, Criminal Procedures Code, as amended). The
specialized sections, mentioned above, are inter alia authorized also to acts in criminal
procedures as regards crimes under Sections 150 to 152 of Act No. 140/1961 Coll., Criminal
code, as amended, where intellectual property right is a subject of protected interest:

e Infringing rights to a trademark, business name and protected designation of origin
— Section 150 of Act No. 140/1961 Coll., Criminal Code, as amended,

e Industrial Rights infringing — Section 151 of Act No. 140/1961 Coll., Criminal Code, as
amended,

e Infringing of copyright, rights related to copyright and rights to databases — Section
152 of Act No. 140/1961 Coll., Criminal Code, as amended.

4.4.2. Evaluation of current situations, trends and issues in the area of
intellectual property

The production of counterfeit goods on international scale endangers the health and security
of both European Union companies and citizens, their employment, competitive strength,
trade, investments into development and innovations and, last but not least, safety risks and
loss in tax revenues, as most of the products is sold in black market. The industry of
counterfeit goods brings about also illegal employment and is often connected with illegal
immigration.

The infringing of intellectual property rights has become highly profitable also for criminal
structures (organized crime and criminal conspiracies), as these activities often bring higher
financial profits than other types of illegal trading. Financial means gained from the sales of
counterfeit goods serve mostly to finance other criminal activities, terrorist acts and also to
money laundering.

The Customs Administration of the European Union member states (including the Czech
Republic) often found that the deliveries of counterfeit goods contain also other illegal goods,
such as opiates and psychotropic substances, weapons and so on. The fact that intellectual
property infringing is an issue throughout the whole Community can be evidenced by more
than 1,000 % increase of the counterfeit goods detected by European Union customs bodies in
the last ten years. The mentioned cases of detention make represent more than 100 million
products a year, which is only a tip of the iceberg.

One of the storm signals of this phenomenon is the ever-stronger danger for the European

Union citizens in the form of counterfeit goods occurrence. As examples can be named
counterfeit medicines and pharmaceuticals, car and aircraft spare parts, food and cosmetics,
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sanitary preparations, electronics, alcoholic beverages, DVDs and CDs, coffee, detergents,
tooth pastes, mineral waters, toys, tobacco products, sport equipment and so on.

It should be stressed that counterfeit and pirated goods as a rule fail to comply with
requirements on general safety of products as well as sanitary and health standards.

As an example, the fact can be stated that in 2004, more than 4.4 million of counterfeit foods
and alcoholic beverages, which is an increase of 196 % in comparison with the year 2003.

According to EOCD studies, in 1998, counterfeit goods already represented 5 to 7 % of world
trade (8 to 9 % according to present studies).

In the same year, customs authorities detained on the outer border or the Community around
10 million of counterfeit and pirated products and in 2004, EU customs bodies detained more
than 103 million pieces of counterfeit goods.

In 2003 and 2004, the number of cases treated by EU customs authorities in the concerned
area doubled to more than 22,000 cases a year.

In 2006, the customs bodies detained on the European Union outer border three times more
of counterfeit and pirated records than in 2005. While two years ago, 75 million pieces of
counterfeit goods ended up in customs storage facilities, in 2006, it was already around 250
million pieces.

Most of the detained goods come from China. More and more counterfeit medicals flow into
the European Union. While in 2006, the customs officers detained 2,5 million pieces in total
on the outer border, this amount increased to 500,000 million pieces (this statistics were
published by the Commission on 31 May 2007).

4.4.3. Reasons for the vast increase trade with counterfeit goods

The reasons for the fast increase of the trade with counterfeit goods include in particular high
profits, moderate risks in terms of punishment, permanent demand for the goods and general
increase of international industrial capacity of the production of high quality products.

Other reasons why the trade with counterfeit goods increases can be seen in the incompetence
of certain public administration authorities to effectively treat this problem, for instance by
changes in organizational structure, reinforcing of human resources or technical facilities of
territorial authorities. Despite the concentration of unlawful activities especially in market
places and in border areas of the Czech Republic and comparatively simple way of the
detecting of legal regulation infringements, problems are ignored and tolerated. These
locations thus became breeding and safe ground for very extensive criminal activity.

A typical example can be counterfeit DVDs. The financial profit from them is higher then

from comparable weight of soft drugs, while the punishment in case of detection is much
milder.
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Further, we can mention cigarettes. Although the falsifiers succeed in the delivering of just
one in ten of containers with counterfeit cigarettes, the investments successfully pay for
themselves. Counterfeiting on this scale gives the criminals also a useful instrument for the
laundering of money from criminal activities.

The increasing capacity of industrial production in certain countries (especially in China)
provides enormous opportunities for the counterfeit field. Another ineligible reason for the
unusual increase in counterfeits trading is the ever-growing interest of organized crime in the
enormous profits sharing.

4.4.4. New threats in the area of counterfeit goods

Counterfeiting and pirating is increasingly often mentioned as a threat for investments and
employment in our economics based on knowledge, as well as a phenomenon damaging
cultural inheritance of many countries including the Czech Republic.

As a result of ever growing industrial production and unscrupulousness of the perpetrators,
the individual EU member states have to deal with serious risks concerning public health and
safety.

Recent cases of forfeited medicines detained by customs authorities concerned inter alia also
counterfeit medical preparations (including the Czech Republic). Counterfeit medical
preparations (such as Viagra, Cialis, Spiropent, Sustanon) represent a great health risk for
citizens, as the content of effective substances in the medicals is often either exceeded or there
1s no effective substance at all, or are contained in the medicine in much smaller content than
declared on the packaging. The medicals can be also contaminated with toxic or other
substances dangerous to human health. Internationally, ten of thousands cases of death
occurred as a result of taking a counterfeit medical preparation.

Another threat in the area of medical preparations for EU citizens consists in the Internet
trading. In the Czech Republic, the mail-order sale of medical preparations (which includes
sales based on an order made via Internet) was allowed by Regulation No. 220/2006 Coll.,
amending Regulation No. 255/2003 Coll., on Good Pharmaceutical Practice. In means that the
sales of medical preparation via Internet has been permitted since 15 June 2006, providing
that the following conditions are complied with:

- mail-order sale can be operated only by legal pharmacies already existing;

- such legal pharmacy has to add mail-order sale to its licence;

- only non-prescription medicals may be mail-ordered (i.e. mail-order sale of
prescription drugs is forbidden).

The lists of pharmacies with a licence for Internet sale of medicals as well as databases of
medicinal products are publicly accessible on the Internet site of the State Institute for Drug
Control on www.sukl.cz.

The public is not endangered while buying medicals from legal pharmacies providing mail-

order services via Internet, as such pharmacies are supervised by the State Institute for Drug
Control.
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Nevertheless, there are website on the Internet (also Czech ones) with blatantly illegal offer of
prescription drugs (these are in particular anabolic steroids, preparations for erective
dysfunction treatment, weight-loss preparations, sedatives, or, on the contrary, stimulants).
The World Health Organization together with the European Council estimates that 50% of the
drug black market supplies on the Internet are counterfeit medical products.

It means that the buying of medicals form such illegal sources involves such risks that not
only the Customs Administration, but also the Police of the Czech Republic and other
responsible institutions has to pay this issue closer attention and possibly create teams focused
on the detection of organized groups (often international) operating on the Internet. In illegal
Internet drug trade, not only intellectual property rights or their owner’s goodwill are injured,
but, in particular, the health or life of the users of the medicals bought in such a way is
endangered.

Pharmaceutical companies which find (either themselves or at the impulse of another body)
that their original product has become a subject to counterfeiting, usually withdraw the
concerned batch from distribution net, thus incurring considerable financial losses including
the damage of goodwill. There is no state authority paying direct and coordinated attention to
the issue of unauthorized use and illegal sale of medicals on the Internet, with the exception of
the State Institute for Drug Control in Prague, whose authorities as an administrative body are
however limited, and, in addition, whose activities are not aimed at intellectual property rights
protection but at the protecting of public health.

Also detained counterfeit food, detergents, toys, alcoholic beverages, cigarettes and other
goods show that it is necessary to intensify countermeasures and to provide for the effective
enforcement of legal regulations.

Another danger for EU citizens presents the buying of counterfeit alcohol. Such products are
frequently manufactured in unsatisfactory hygienic conditions from raw materials of
extremely low quality (for instance, from technical spirit, spirit intended as fire-lighter and so
on). The distillates contained in counterfeit alcohol are of low quality, often containing
extraneous substances endangering the consumers’ health. Even in this area cases were
recorded where a consumer experienced serious health problems after consuming of greater
amount of counterfeit alcohol, and even cases of death occurred. In the detecting of
counterfeit alcoholic beverages, customs authorities closely cooperate also with national and
international organizations and institutions. As an example, the International Federation of
Spirits Producers (IFSP) can be stated.

The increase in the industrial production of counterfeits also fundamentally increases the risk
that the governments in both the countries of manufacture and in the countries of consuming
(in the Czech Republic, the counterfeits are both produced and consumed) will suffer
significant tax losses in the area of direct taxes (income tax) as well as indirect taxes (VAT,
consumption taxes), as the counterfeiters operate almost entirely in the unofficial sphere of
economy. The yearly loss of VAT caused by counterfeit goods for instance in the United
Kingdom are estimated by the companies at more than EUR 2.5 milliard (the relevant
statistics — estimations of possible losses from VAT in the Czech Republic are not known).

Equally serious problem in the European Union countries including the Czech Republic is the

increasing sale of counterfeit goods via the Internet (most often of medicines and medical
products, DVDs and CDs, cosmetics and so on).
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In the Czech Republic, the Customs Administration detected the counterfeit and pirated goods
mostly in market places, in the course of inspections carried out within customs proceedings,
and, recently, also in regular shops. In spite of the fact that in the Czech Republic, the
Customs Administration detains counterfeit and pirated goods mostly in market places and in
the course of inspections carried out within customs proceedings, also in the Czech Republic
we can talk about the increase of sales of counterfeit goods in regular shops.

Presently, it appears that the fields protected by copyrights (film, software, music) are most
endangered by counterfeiting and pirating.

4.5. European Union recommendations — action plan on effective response of
customs authorities to counterfeiting and pirating®'

4.5.1. European Union Action Plan for the period of 2005 — 2008

The Action Plan of the European Union for the years 2005 — 2008, prepared in the period or
British chairmanship in cooperation with the European Commission, establishes in particular
the following goals:

- to improve the operational effectiveness of customs administrations — risks
management,

- to improve the partnership between customs administrations and the business sector,

- to initiate special events,

- to increase publicity,

- to activate international events.

The crucial position of customs authorities in the prevention of international movement of
counterfeit goods reflects the fact that internationally, they are responsible for roughly 70 %
of cases of detained products.

Customs authorities are also the only subject enforcing intellectual property rights with
special mission according to the Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPS) of the World Trade Organization. The European Commission stated, among
other facts, that the customs authorities of the individual EU member countries could do more
as concerns the detection of counterfeit goods. It is necessary to focus not only on the
detention of goods, but also on investigation leading to the discontinuing of manufacture,
distribution and sale of counterfeit products.

2! Information in this part are based mostly on sources accessible on the websites of the European Union
Council, European Commission, European Union customs administrations, press releases published on the
Internet, as well as from the “Notice of the Commission to the European Council and European Economic and
Social Committee on the response of customs authorities to the newest development in the area of
counterfeiting and pirating”
http://ec.europa.cu/taxation_customs/resources/documents/ COMM _NATIVE COM_2005_0479_3 de ACTE.
pdf and http://www.evropska-unie.cz/cz/.
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To attain these goals, customs administrations have to be granted more powers which would
make the intellectual property rights enforcement more effective.

Another task of customs administrations is to improve collaboration with the rights owners,
associations and societies, non-governmental organizations and other subjects and institutions.

Activities should be increased especially in the three main areas:

a) the increasing of protection on the Union level,
b) the improving of international collaboration of customs bodies,
c) the improving of international cooperation.

4.5.2. Increasing of protection on the Union level

In this area, it appears to be necessary that the authorities of customs bodies are enlarged as
concerns products — goods, which can endanger the health and safety of consumers in the
European Union (counterfeit medicines, car and aircraft products, foods, infant goods and so
on), or which is probable connected with organized crime (cigarettes, alcoholic beverages,
DVDs and CDs).

The Community regulations (especially Council Regulation 1383/2003 and the European
Parliament Directive (EC) 2004/48/EC, concerning customs duties in the European Union, are
considered for a given area of intellectual property enforcement as one of the strongest in the
world, which shows in the fact that the customs bodies of the member countries detain more
counterfeit goods than elsewhere in the world.

The supervision of the movement of goods conducted by customs authorities protect the inner
market of not only European Union, but also of other parts of the world, especially of less
developed countries, which frequently become the counterfeiters’ target (for instance
counterfeits of medicines and medical products, food, beverages).

4.5.3. Present law in the given issue, task and objectives of Customs
Administration in intellectual property rights enforcement, cooperation
and concurrence with state authorities and other subjects

The Customs Administration is fully aware of all risks and negative impacts impend due to
the distribution of counterfeit, which is why it pays intensive and focused attention to the
issue of intellectual property rights since 1995. Working together with right owners it ensures,
among other activities, regular trainings for customs administrations, focused on the
identification of counterfeit goods.

A lot has changed in this area on the accession of the Czech Republic to the European Union.
The Customs Administration cannot conduct direct supervision on the state border (prior to
the accession, the control systems of the Customs Administration operated both on the state
border and inland), which fundamentally increased the risk of particularly import of
counterfeit goods to the Czech Republic. On the accession of the Czech Republic to the
European Union, all the controls of the Customs Administration are located inland. The
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Customs Administration is authorized to inspect goods originating from third countries liable
to customs proceedings, or goods subject to customs authorities supervision (it concerns the
import, export and re-export of goods) and all goods suspected that it avoided or was removed
form customs supervision.

If the customs authorities detect goods liable to customs authorities supervision which is
suspected form infringing legal regulations — violates intellectual property rights, they detain

such goods in compliance with the Community and national legislation (see Council
Regulation 1383/2003, Act No. 191/1999).

However, if the Customs Administration detects goods not anymore liable to customs
authorities supervision (for instance counterfeit or pirated goods released into free
circulation by another European Union member country, counterfeit goods manufactured in
the territory of the Czech Republic or freely marketable between EU member countries),
customs bodies cannot take any measures against such goods under Council Regulation
1383/2003 and Act No. 191/1999 Caoll.

The Customs Administration is authorized on the basis on strengthened competencies to adopt
protective measures according to Act No. 634/1992 Coll. against goods infringing intellectual
property rights which is not liable to customs supervision of the customs bodies (in respect
of authorities in relation to goods within the Community, manufactured or obtained entirely in
the Czech Republic or similar). **

4.6. Cooperation and collaboration with state authorities and other subjects —
conclusions and assessment

4.6.1. The Police of the CR, public prosecutors, judges

The cooperation with the Police of the CR is based on cooperation agreements. Even though
these cooperation agreements already exist, their practical fulfilment is mainly based on
personal relations of individual departments. There is nothing to criticize about such kind of
cooperation, but in the eventual consequence, we must naturally come to a conclusion that
coordinated and goal-directed cooperation of both departments would undoubtedly bring
more positive results, namely in case of criminal activities committed by organized groups.
One way to solve the given situation would be to establish specialized teams consisting of
representatives of the Police of the Czech Republic and Customs Administration and
eventually comprising a public prosecutor. These joint teams would primarily engage in
searching for illegal workshops situated in the Czech Republic, distribution channels (foreign
and domestic distribution), monitoring and assessment of findings gathered in the Czech

22 Authorities of the Customs Administration based on legal regulations (in particular, Act No. 191/1999 Coll.,
Council Regulation No. 1383/2003, Act No. 634/1992 Coll., Act No. 121/2000 Coll., as amended, are dealt
with in more details further in the text).
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Republic and in foreign countries, monitoring and evaluation of sale of counterfeit goods on
the Internet, etc.

However, it is clear that mere creation of joint teams will not solve the given problem and
therefore we shall consider taking further measures, such as establishing a system of lifelong
education (specialization) of police and customs officers in intellectual property field.
Trainings and seminars organized once or twice per year cannot cover the demand of police
officers and specialized customs officers in the given field at all.

Last but not least, another idea worth considering is to train and professionally focus
specialized public prosecutors and judges and, in the context hereof, establish specialized
criminal courts, which would primarily deal with the intellectual property issue.

One of the practical problems is the fact that it is not possible to find a perpetrator in many
cases, the criminal deeds are then suspended and the percentage of unsolved crimes increases.
That is why the Police of the Czech Republic are losing interest in documenting criminal
activity in intellectual property field.

Another possible reason of not so intensive cooperation between the Customs Administration
and the Police of the Czech Republic in the given field can also be the fact that the Customs
Administration basically has all the powers, i.e. powers concerning import, export, transfer of
goods, powers in the field of customs supervision, internal market and criminal proceedings.

Even though the customs administration is equipped with all the abovementioned powers,
specialized and goal-oriented cooperation could help improve positive development in the
given field. Both the customs administration and the Police of the Czech Republic
undoubtedly have a lot of information about crime in the intellectual property field, but if
such information is not mutually assessed and coordinated, both departments can even
mutually jeopardize the final prosecution.

4.6.2. Czech Trade Inspection

Cooperation with the Czech Trade Inspection (hereinafter mentioned as “the CTI*) is also
basically functional. The CTI cooperates with the Customs Administration namely during
their inspectional activities in order to be accompanied by uniformed and armed forces which
basically provide protection to CTI employees. We can say that the supervising bodies of the
CTI and the Customs Administration have identical supervisory powers pursuant to Act no.
634/1992 Coll., and therefore joint operations take place on the basis of an agreement and if
currently available capacity allows deployment of the requested number of Customs
Administration employees in the inspections.
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4.6.3. Diplomatic corps of foreign countries in the Czech Republic

The Customs Directorate in Hradec Kralové has managed to establish very good and effective
cooperation with the diplomatic corps in the Czech Republic in the recent years. The
diplomatic corps want to be kept informed about infringement of intellectual property rights
and therefore they organize seminars on the given problems for both expert and non-
professional public in cooperation with Customs Administration and other subjects. The
seminars in question are perceived very positively by non-professional and expert public and
they undoubtedly contribute to the increase of legal protection of right-holders and to positive
development in the given field.

4.6.4. Trade licensing offices

The cooperation with trade licensing offices is practically realized on a regional level. Trade
licensing office employees usually take part in the joint inspections of stall and similar sale
upon the request of the Customs Administration. Goal-oriented and systematic inspections are

performed by trade licensing offices in limited scope, as they allegedly do not have enough
staff.

The General Directorate of Customs made an agreement with the Ministry of Industry and
Trade of the Czech Republic (Department of Trade) in which it arranged cooperation
regarding notification of the breach of duties arising for marketplace operators from the
provisions of Section 14a of Act no. 634/1992 Coll., which consists of sending impulses to
initiate proceedings against operators in whose case the customs office finds out that they do
not keep records or fail to keep records in the scope required by law. Trade licensing offices
should sanction such breach.

4.6.5. Tax offices

Cooperation with tax offices in the field of intellectual property rights protection is
implemented on a regional level. Tax office employees seldom directly take part in
inspections in the field. Larger-scale cooperation usually takes place only after the completion
of physical inspections — based on impulses from the Customs Administration to perform
inspection of accounting at selected entrepreneurs, etc.

Regional tax office employees shall find out basic information, which is decisive for the
inspection of subjects performing stall sale within the framework of search activity performed
at least twice per year. When performing local investigation pursuant to provisions of Section
15 of Act no. 337/1992 Coll., on the Administration of Taxes and Fees, as amended
(hereinafter referred to as “ZSDP*), or eventually search activity governed by Section 36 of
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the ZSDP at persons engaged in stall sale, the tax office employees shall mainly look for the
following information:

a) basic information about the tax subject (owner, operator, lessee): name, surname,
TRN and ID as well as the place of business of a natural entity, name, head office
and TRN of a legal entity according to an extract from the Trade Register, or
eventually from some other evidence;

b) number of operated stalls and their position;

c¢) time period for which their stall will be in the territorial competence of the tax
office;

d) offered assortment of goods, purchase and sales price of goods, reported revenues;
e) address of the place where the goods are stored apart from the stall.

However, the Diction of Section 24 of the ZSDP allows handing the discovered information
over to the other authorities only in cases explicitly stated by this Act.

4.6.6. Cooperation with other subjects

Basically, we can say that cooperation with other subjects, and that both within the framework
of the state administration system (e.g. with the State Institute for Drug Control in Prague),
and outside the Czech Republic state administration (e.g. with the Czech Anti-piracy Union,
the Association for the Protection of Rights of Music Authors and Publishers or the
International Spirit Producers’ Federation) works well and it is gradually shaping.

Even in this field we can think of further steps with the aim of improving and strengthening
cooperation, e.g. give particular powers to intradepartmental groups if they have been
established with an aim to solving specific problems in intellectual property field. These could
be used directly to increase the efficiency of intellectual property rights enforcement.

4.6.7. Proposal of measures

In order to protect EU citizens and right-holders more efficiently and effectively, the Customs
Administration must adopt the following measures:

e improve cooperation with right-holders, interest groups, associations and other authorities
involved and make it more efficient,

e improve cooperation with foreign customs authorities (exchange of up-to-date information
— trends in the field of counterfeit products, etc.) and make this cooperation more efficient,
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establish cooperation with more diplomatic corps in the Czech Republic,

improve right-holders’ awareness concerning the powers of customs authorities in
intellectual property rights enforcement field,

increase public awareness concerning risks arising from sale, purchase and distribution of
counterfeited products, namely of so-called sensitive products,

improve education and publicity of the given issue,

improve professional preparedness of all Customs Administration employees who engage
in given problem (establish a lifelong education system),

apply Customs Administration powers efficiently within the framework of criminal
proceedings in cases when ordinary inspection means have failed. These powers still seem
the most efficient,

focus on deficiencies in the current legislative field within the framework of efficient
exercise of powers in intellectual property rights field. Remove legislative deficiencies in
the currently valid laws, which define conditions for the sale and offer of goods.
Legislatively secure the field governing stall sale itself, establishment of marketplaces and
operator’s or eventually owner’s responsibility for offered goods, coordination of all state
administration departments, strengthening of supervisory bodies’ powers.

As the Customs Administration has more and more often been detecting movement of

intracommunitarian goods (goods not subject to customs authorities supervision), which could

infringe intellectual property rights within the whole Czech Republic, it has been given new

powers on account of the Act no. 634/1992 Coll. Until this moment, the customs authority

basically had no right to detain intracommunitarian goods which could possibly breach

intellectual property rights and hand it over to other supervisory bodies (see the Czech Trade

Inspection, the State Agricultural and Foodstuff Inspection).

4.7. Overview of the most important domestic and Community legal regulations

concerning the issue of intellectual property rights protection

Act no. 191/1999 Coll., on measures concerning import, export and re-export of goods
infringing certain intellectual property rights, and on amendment to some other Acts as
amended,

Council regulation (EC) no. 1383/2003, of 22" July 2003 concerning customs action
against goods suspected of infringing certain intellectual property rights and measures to
be taken against goods found to have infringed such rights,

Commission Regulation (EC) no. 1891/2004, laying down provisions for the
implementation of Council Regulation (EC) No. 1383/2003 concerning customs action
against goods suspected of infringing certain intellectual property rights and measures to
be taken against goods found to have infringed such rights,

Act no. 634/1992 Coll., on consumer protection, as amended,
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Act no. 121/2000 Coll., on copyright, rights related to copyright and on amendment to
some acts (Copyright Act),

Council Regulation (EC) no. 6/2002, of 12th December 2001 on industrial designs of
the Community,

Commission Regulation (EC) no. 2245/2002, of 21st October 2002, laying down
provisions for the implementation of Council Regulation (EC) No. 6/2002 on industrial
designs of the Community,

Council Regulation (EC) no. 1768/1992, of 18" June 1992 concerning the creation of
supplementary protection certificates for medicinal products,

Regulation (EC) no. 1610/96 of the European Parliament and the Council of 23™ July
1996 concerning the creation of a supplementary protection certificate for plant protection
products,

Regulation (EEC) no. 2913/1992 of 12™ October 1992, establishing the Community
Customs Code,

Regulation (EC) no. 40/94 of 20™ December 1993 on the Community trademark,

Commission Regulation (EC) No 2868/95 of 13 December 1995 implementing
Council Regulation (EC) No 40/94 on the Community trademark,

Act no. 441/2003 Coll., on Trademarks, as amended,

Decree no. 97/2004 Coll., implementing the Act on Trademarks,

Act no. 207/2000 Coll., on protection of industrial designs and the amendment to Act
No. 527/1990 Coll., on inventions, industrial designs and rationalisation proposals, as
amended

Act no. 478/1992 Coll., on utility models, as amended,

Act no. 527/1990 Coll., on inventions and rationalisation proposals, as amended,

Act no. 452/2001 Coll., on protection of appellations of origin and geographical
denominations, as amended,

Act no. 140/1961 Coll., Criminal Code, as amended,

Actno. 141/1961 Coll., Code of Criminal Procedure, as amended,

Act no. 500/2004 Coll., Administrative Act, as amended.

4.8. Practical application of REG. 1383/2003 and Act no. 191/1999 Coll.

4.8.1. Introduction — Overview of principles

First of all, it is necessary to point out that the measures adopted by the Customs

Administration pursuant to the abovementioned legal provisions concern exclusively goods

suspected of having breached intellectual property rights which is subject to supervision by

customs authorities.
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Before customs offices adopt measures against goods, which might infringe intellectual
property rights, certain prerequisites must be met beforehand. First of all, it is necessary to
cope with conceptual features which are stated in REG. 1383/2003, i.e. “reasonably presume®,
“good reasons for the suspicion that the goods infringe — may infringe intellectual property
rights®. In practice, it means that there must be relevant reasons for the detention of goods —
see Article 2 Par. 1 letters a) and b) of REG. 1383/2003, as this is a case of intervention in the
rights of a declarant, owner, holder, seller and stockholder of goods, etc.

If the following does not exist or is not proven:

a) justified suspicion that the goods are counterfeit copies or pirated goods (see Article 2 Par.
1 letters a and b) of REG. 1383/2003 or

b) trademark or another intellectual property right has not been legally registered or

¢) trademark has the status “applied for* or “published” or

d) trademark does not enjoy legal protection,

no_measures may be adopted against such goods (products) on account of the
abovementioned legal regulations.

Before a customs office eventually issues a decision on the detention of goods in the sense of
REG. 1383/2003 and Act no. 191/1999 Coll., it is necessary to verify:

a) whether the wording etc. (compare with the Provisions of Section 1, Section 2 and
Section 3 of Act no. 441/2003 Coll., on trademarks, as amended — hereinafter
referred to as “Z0OZ") stated on the goods is a trademark in the legal sense, i.e. if it is
a trademark registered in the relevant trademark registers (legal protection in the sense
of REG. 1383/2003 and Act no. 191/1999 Coll. shall be enjoyed by registered
trademark — valid document, not a trademark with the status “applied for” or
“published”). Data concerning current trademark registration can be obtained at the
Industrial Property Office in Prague — see national, international and Community
trademarks.

b) whether the trademark in question or some other intellectual property right enjoys
legal protection in the territory of the Czech Republic.”

2 1f a trademark is registered, i.e. enjoys legal protection in the Czech Republic territory, if there is a justified
suspicion, that the goods are counterfeit copies or pirated goods, if a trademark holder is known, but the
authorized person is not domiciled in the Czech Republic territory (he or she is not yet represented by a law
office, a patent office or a trademark office etc., on the basis of letter of attorney.), the right-holder shall still
enjoy the same rights as a trademark holder with registered office in the Czech Republic despite this fact. It is

thus not decisive whether the right-holder is or is not represented by a lawyer on the basis of a letter of attorney,
etc.
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4.8.2. Subject and sphere of action (see Art. 1 to 3 of REG. 1383/2003 and
provisions of Section 1 Par. 1, 2 of Act no. 191/1999 Coll.)

Article 1 of REG. 1383/2003 governs the conditions for adoption of measures taken by
customs authorities, if there is a suspicion, that the goods infringe intellectual property right
in the following situations:

a) if an application for its release into free circulation, exportation or reexportation
has been filed in conformity with Article 61 of the Council Regulation (EC) no.
2913/92 of 12™ October 1992 establishing the Community Customs Code
(hereinafter “the Codex*). Article 61 of the Codex governs the form of filing of
customs declaration, i.e. customs declaration can be filed either in writing or through
a data processing device or through an oral customs declaration or some other act.

b) If it is discovered during inspections of goods entering the customs territory of
the Community or leaving such territory in conformity with Articles 37 (Article
37 of the Codex — “Goods brought into the customs territory of the Community shall,
from the time of their entry, be subject to customs supervision and they may be subject
to customs controls in accordance with the provisions in force. The goods shall
remain under such supervision for as long as necessary to determine their customs
status, and in the case of non-Community goods and without prejudice to Article 82,
Par 1 — when goods are released for free circulation at a reduced or zero rate of
import duty on account of their use for special purposes, they shall remain under
customs supervision. Customs supervision shall end when the conditions laid down for
granting such a reduced or zero rate of duty cease to apply, when the goods are
exported or destroyed or when the use of the goods for purposes other than those
stated in the application for the reduced or zero rate of duty is permitted and the
duties due are paid — until the moment when the customs status of the goods is
changed, when the goods enter a free zone or a free warehouse or when they are re-
exported or destroyed in accordance with Article 182 — see destruction conditions)
and 183 of the Codex (“Goods leaving the customs territory of the Community shall
be subject to customs supervision. The customs authorities may inspect the goods in
accordance with the provisions in force. This goods must eventually leave the
abovementioned territory using a route determined by the customs authorities and
through a procedure laid down by those authorities), that these goods are in the
state of conditional exemption from customs duty in the sense of Article 84 Par. 1
of the Codex, that they are a subject of re-exportation subject to reporting duty
pursuant to Article 182 Par. 2 of the Codex (“Re-exportation shall eventually be
subject to the formalities laid down for goods leaving, including commercial and
political measures*) or that they belong into free customs zone or free customs
warehouse in the sense of Article 166 of the Codex (“Free zones and free

156



warehouses shall be parts of the customs territory of the Community or premises
situated in this territory and separated from the rest of it in which:

a) non-Community goods are considered, for the purpose of claiming import duties
and commercial policy import measures, as not being on Community customs
territory, unless they have been released into free circulation or placed under another
customs procedure or used or consumed under conditions other than those stipulated
in customs regulations,

b) Community goods for which such provision is made under special Community
legislation qualify, by virtue of being placed in a free zone or free warehouse, for
measures normally connected with the export of goods*).

Provision of Section 1 Par. 1 of Act no. 191/1999 Coll. governs the conditions of
customs office intervention against persons who own, hold, store or sell products

whose manufacture or modification infringes intellectual property rights in the
customs territory of the Community, i.e. REG. 1383/2003, Commission Regulation
(ES) no. 1891/2004.

Provision of Section 1 Par. 2 of the Act no. 191/1999 Coll. also refers to another
power of customs authorities — to detain goods about which there is a reasonable
suspicion that their manufacture or modification infringes intellectual property rights.
Another power of customs authorities is to ensure destruction of goods, to remove the

goods from trade and other handling of goods, discuss offences and administrative
torts in case of breach of Act no. 191/1999 Coll.

4.8.3. Conduct of a customs office during performance of supervision pursuant
to the provisions of Section 1 Par. 1 and 2, provisions of Section 9 Par. 1
and 2 of Act no. 191/1999 Coll.

As an introduction, it must be said that the legal protection of intellectual property rights in
question, or simply, during customs proceedings or inspections of goods entering the customs
territory of the Community etc., shall be primarily governed by Article 1 Par. 1 Letters a, b) of
REG. 1383/2003.

Terms stated in the provision of Section 1 Par. 1 of the Act no. 191/1999 Coll.: “own, hold,
store or sell” namely relate to Article 4 Par. 13 and 14, Art 37 of the Codex.

Article 4 Par. 13 of the Codex states “’Supervision by customs authorities’ shall be
understood as general action taken by these authorities in order to ensure that customs rules
and eventually other legal provisions applicable to goods subject to customs supervision are
observed*.
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Article 4 Par. 14 of the Codex specifies the definition of what to understand under the term
‘Customs supervision‘ — ““*Customs supervision shall be understood as performance of
specific acts, such as examination of goods, verification of the existence and authenticity of
written documents, examination of accounting documents and other records, inspection of
transport vehicles, inspection of luggage and other goods carried by or on persons and
carrying out official inquiries in order to ensure abidance by customs rules and other legal
provisions concerning goods subject to customs supervision”.

Article 37 of the Codex states that ,,Goods brought into the customs territory of the
Community shall, from the time of their entry, be subject to customs supervision and they may
be subject to customs controls in accordance with the provisions in force. The goods shall
remain under such supervision for as long as necessary to determine their customs status *.

If customs authorities perform inspection of stall or similar sale, transport vehicles etc. and
find out that the found goods are not Community goods and that they are suspected of
infringing intellectual property rights and no decision on adoption of measures has been
issued for goods which are marked with an XY trademark by the Customs Directorate in
Hradec Krélové, customs authorities are recommended to detain such goods by decision with
reference to the provisions of Section 9 Par. 2 of Act no. 191/1999 Coll. with support of
Article 4 of REG. 1383/2003. An application for action by customs authorities shall be
submitted by a right-holder in a prescribed form — see Appendix II — Commission Regulation
(EC) no. 1891/2004.

Goods can be held by the decision on detention for three workdays of the day on which a
notification is received by a right-holder, declarant or holder of goods if the last two are
known in order to enable the right-holder to lodge an application for action by customs
authorities in conformity with Article 5 of REG. 1383/2003 and the provisions of Section 4 of
the Act no. 191/1999 Coll. (as regards this, see Article 5 of the Commission Regulation (EC)
no. 1891/2004 — calculation of terms).

A person whose goods have been detained can appeal against such a decision within a time
period for which the goods have been detained and which is also stated in the decision, i.e.
within 3 working days of its receipt — see the provisions of Section 9 Par. 2 of the Act no.
191/1999 Coll.

If a right-holder fails to lodge an application for action by customs authorities within three
working days, it is recommended that a customs office should allow e.g. release of goods on
condition that all customs formalities have been met (we cannot exclude eventual
commencement of criminal procedure).
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Should a right-holder deliver an application for action by customs authorities to the
Customs Directorate in Hradec Kralové within 3 working days after the receipt of
notification concerning detention of goods, the terms stated in Articles 11 and 13 of
REG. 1383/2003 shall begin on the day following the day of receipt of an application for
action by customs authorities adopted by the Customs Directorate in Hradec Kralové
(see Article 5 of the Commission Regulation (EC) no. 1891/2004). If the application for
action by customs authorities is approved by the abovementioned Directorate — a
decision on action by customs authorities is issued and the customs office in question
shall not release the detained goods, which are suspected of infringing intellectual
property rights. The customs office shall wait whether the right-holder will claim his or
her rights — see Articles 11 and 13 of REG. 1383/2003 (see further steps — destruction of
goods under customs supervision, filing of so-called declaratory action).

If a customs office performs inspection in conformity with Article 4 Par. 14 of the Codex —
inspection of transport vehicles, stall or similar sale etc., the first thing it shall check within
the framework of this inspection is the status of the goods (verification of the status of goods
— whether they evaded customs supervision or not, and whether customs regulations or
eventually other regulations are observed). If the customs office finds out that the goods in
question are subject to customs supervision (they are not Community goods — they are goods
which have evaded escaped customs supervision) and of there is a suspicion that the goods
infringe intellectual property rights, the customs authority shall detain the goods by a decision
pursuant to the provisions of Section 9 Par. 2 of the Act no. 191/1999 Coll. Supported by
Article 4 of REG. 1383/2003.

As regards the terms “owns® or “holds* — see reference to part two, Chapter I — property right
— Act no. 40/1964 Coll., the Civil Code, as amended.

In practice, there can also be a situation when a customs office has certain doubts whether the
goods are subject to customs supervision at the moment of the performed customs inspection
and whether they have evaded customs supervision or not and therefore it is recommended to
take advantage of Section 50 Par. 3 of the Act no. 13/1993 Coll., Customs Act, as amended in
such cases, i.e. issue a decision to transfer the goods under direct supervision of the customs
office and impose duty to present additional documents which prove proper import on the
person whose goods has been transferred.

As soon as the customs office receives the requested written documents, it shall check all
documents concerning the inspected goods and decides how to deal with the goods in
conformity with customs regulations (there are only two situations — they either are
Community goods or not, there is no other legal possibility).

If a customs office considers it proved that the goods are not Community goods and if the
goods are suspected of infringing intellectual property rights (they are subject to customs
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supervision — goods which evaded customs supervision), the customs office may detain the
goods pursuant to Act no. 191/1999 Coll. — see above, where detention of goods pursuant to
the provisions of Section 309 of Act no. 13/1993 Coll., Customs Act, as amended, is not
basically excluded — see administrative punishment.

If a customs office considers it proved that the goods are Community goods and are suspected
of infringing intellectual property rights (if there is an expert opinion issued by a right-holder
or some other authorized person or if there is some other evidence that the goods might
infringe intellectual property rights), the customs office shall further proceed in conformity
with the provisions of Sections 23b and 23c of Act no. 634/1992 Coll., on Consumer
Protection, as amended.

4.8.4. Conduct of a customs office upon performance of customs supervision —
stall or similar sale pursuant to provisions of Section 1 Par. 1 and 2 of Act
no. 191/1999 Coll., with the support of provisions of Section 61 Par. 1 of
Act no. 500/2004 Coll., the Administrative Procedure Code, as amended
(hereafter referred to as “Administrative procedure code®), in situation
when an application for action by customs authorities has been filed, i.e. a
decision on action by customs authorities has been issued by the
Customs Directorate in Hradec Kralové

If, during the performance of customs supervision in the abovementioned situation and under
the abovementioned conditions, a customs office discovers goods which are subject to
customs supervision and which are suspected of infringing intellectual property rights, but
which are goods bearing a trademark for which a decision on action by customs authorities

has already been issued, such goods cannot be detained in the sense of REG. 1383/2003 or
Act no. 191/1999 Coll., as part three of Act no. 191/1999 Coll. governs only a situation when
an application has not been filed yet — see Section 9 Par. 1 of Act no. 191/1999 Coll. 1t is also

impossible to detain the goods pursuant to provisions of Section 11 Par. 1 of the Act no.
191/1999 Coll., as the cited provision uses a term “who has detained*, whereas the power to
detain goods is not regulated and, last but not least, the goods cannot be detained pursuant to
Article 9 of REG. 1383/2003, as this provision responds to situations stated in Article 1 Par. 1
of REG. 1383/2003.

Due to the abovementioned reasons a customs office is recommended to issue a decision on
provisional measures in conformity with Section 61 Par. 1 of the Administrative Procedure
Code with respect to the provisions of Section 31c of Act no. 191/1999 Coll. By detaining the
goods by these means, the customs office meets the condition for the conduct by a customs
office pursuant to Section 11 Para. 1 of Act no. 191/1999 Coll. — see the term “and that has
detained* giving the right-holder the right to obtain information concerning a party suspected
of having infringed intellectual property rights in conformity with the provisions of Section
11 Par. 1 of Act no. 191/1999 Coll. (see so-called release from the obligation to maintain
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secrecy). The right-holder can thus claim his or her rights by bringing a civil action at a
corresponding court or proceed in conformity with the provisions of Section 14 Par. 1 letters
a) to ¢) of Actno. 191/1999 Coll. and Article 11 of REG. 1383/2003.

Before a locally competent court issues final decision on the declaration of right in the given
matter or before a customs office issues a decision to destroy the goods in question, the
customs office shall keep the goods detained by its decision — further see the conduct pursuant
to the provisions of Section 11 of Act no. 191/1999 Coll. and Article 13 of REG. 1383/2003.

When the customs office receives a final decision of the court (the goods is declared goods
infringing intellectual property rights), it shall proceed in conformity with provisions of
Section 14 of Act no. 191/1999 Coll.

4.8.5. Measures preceding an application for action by customs authorities — ex
offo procedure, Article 4 of Dir. 1383/2003 and provisions of Section 9 of
Act no. 191/1999 Coll. — procedure with reference to Article 1 Par. 1 Letters
a) and b) of Dir. 1383/2003

If, during intervention in one of the situations stated in Art. 1 Par. 1 Letters a and b) of
Dir. 1383/2003 supported by the provisions of Section 9 of Act no. 191/1999 Coll. and
before a right-holder files an application for action by customs authorities or before such

application is received, customs authorities obtain sufficient information for the suspicion
that the goods infringe intellectual property rights, they can suspend release of goods or
detain them for the period of three working days of the moment of receipt of the notice
by the right-holder, declarant or holder of the goods if the last two are known, in
order to allow the right-holder to file an application for action by customs authorities in
conformity with Art. 5 of DIR. 1383/2003 and the provision of Section 4 of Act no.
191/1999 Coll.

In practice, the abovementioned means that a customs office may suspend release of goods
in conformity with the abovementioned article when it discovers goods suspected of
infringing intellectual property rights — see the reference to Art. 1 Par. 1 of DIR. 1383/2003
(I do not recommend applying the institution of “suspension — interruption of customs
proceedings‘ in practice, i.e. issue decisions. | rather recommend taking advantage of the
institution of *““detention of goods*, because DIR. 1383/2003 gives either the possibility to
suspend the release — interrupt — customs proceedings or to detain the goods. The
institution of suspension of the release of goods would be an option only if, for example, a
preliminary question, etc. arose during the customs proceedings, which is highly unlikely
in case of proceeding pursuant to DIR. 1383/2003. As the customs office discovered goods
suspected of infringing intellectual property rights (see the prohibitions and restrictions
field) with reference to Art. 1 Par. 1 of DIR. 1383/2003, it is not necessary to issue an
independent decision on suspension — interruption of customs proceedings, as the
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discovery of goods suspected of infringing intellectual property rights and their detention
by a decision is a legal obstacle to assignment of customs-approved designation in itself —
see for example the reference to Article 58 Part. 1, 2; Article 75 Letter a) etc. of the Codex
— and therefore | further use only a reference to the institution of ““detention — detention*)
or detain such goods for the period of three working days of the moment of receipt of
notification concerning the detention of goods, i.e. of the day of delivery (i.e. delivery
of notice concerning detention of goods in case of a right-holder, or delivery of the
decision to detain the goods in case of a declarant or a holder of the goods) by a right-
holder and declarant or older of goods, in order to allow the right-holder to file an
application (to the Customs Directorate in Hradec Kralové) for action by customs
authorities in conformity with Art. 5 of DIR. 1383/2003 and the provision of Section 4 of
Act no. 191/1999 Coll.

If a customs office knows the right-holder, it shall immediately provide him or her only
with data about the actual or presumed amount of goods and its nature (a right-holder shall
not be sent the decision on the detention of goods, but only a so-called notice concerning
the detention of goods).

Article 4 Par. 2 of DIR. 1383/2003 allows a customs office to ask a right-holder to provide
information which the office might need in order to confirm its suspicion.

It is recommended to take advantage of this provision only in cases when a customs office
is not sure whether concrete goods are really goods suspected of infringing intellectual
property rights, i.e. when it is necessary to ask a right-holder or some other authorized
party for detailed additional information.

Detention of goods suspected of infringement of intellectual property rights (see the terms
— counterfeit copies or pirated goods — Art. 2 of DIR. 1383/2003) — shall be carried out by
issuing a decision with all formalities pursuant to the Rules of Administrative Procedure.
The decision (its operative part) shall — among other things — refer to the power to detain
goods — see the provisions of Article 4 of DIR. 1383/2003 and provisions of Section 9 Par.
2 of Act no. 191/1999 Coll. (attention — not with reference to the provisions of Section 9
Par. 1 of Act no. 191/1999 Coll., as this paragraph already uses the term “detained* but
first the customs office must be given the power to detain goods — see the term “can
detain), and that power is mentioned in the provisions of Section 9 Par. 2 of Act no.
191/1999 Coll.

A customs office may leave the detained goods with the party whose goods were detained
by the decision and put this party under an obligation not to use or misappropriate the
goods or dispose of them by any means. However, this approach is not recommended with
regards to the possibility of misappropriation of the goods. All acts breaching this
prohibition shall be invalid (in practice, this means that if the detained goods are stored at
an importer and the importer misappropriates or sells the goods or gives them to somebody
as a present, etc, all these acts shall be considered absolutely invalid, and that from the

very beginning).
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A person to whom a decision to detain goods has been delivered (attention — the person
shall be informed in the decision that if he or she breaches — fails to observe conditions for
handling of detained goods pursuant to the law, he or she can be sanctioned by means of a
fine with reference to the provisions of Section 15 Par. 1 Letter e) of Act no. 191/1999
Coll.) is obliged to hand the goods over to the customs office, otherwise the customs
office may confiscate the goods.

The customs office shall make an official record on handover or confiscation of goods.
The record shall be signed by two customs officers and the person, who handed the goods
over, or eventually whose goods were confiscated, and it shall also state the amount of
goods and their description. The customs office shall give a copy of the official record to
the person who handed over the goods, or eventually, whose goods were confiscated.

Let me add, for the sake of completeness, as regards the provisions of Section 9 Par. 5 of
Act no. 191/1999 Coll., that sanctions in the form of a fine, confiscation or a decision on
detention of goods in petty offence or administrative tort proceedings may only be imposed

after the final decision of a court, saying that the goods are counterfeit copies or pirated
goods — see outlined facts of the case in the provisions of Section 15 Par. 1 Letters a) to d)
of Act no. 191/1999 Coll. Unless the court issues a final decision stating that the goods are
counterfeit copies or pirated goods (intellectual property rights have been infringed), it is
not possible to impose any sanctions for the violation of Act no. 191/1999 Coll. including
protective measures in the form of detention of goods.

We can therefore sum up the abovementioned as follows:

- a customs office may restrict the right of disposal of goods which are suspected of
infringement of intellectual property rights under the abovementioned conditions, i.e.
issue a decision to detain these goods,

- goods can be detained by a decision for a period of three working days (if a right-
holder files an application for action by customs authorities and if the Customs
Directorate in Hradec Kralové approves such application, i.e. a decision on the action
by customs authorities is issued, a customs office shall provide information leading to
the commencement of simplified proceedings, to a declaratory action upon the right-
holder’s request),

- the term, i.e. 3 working days cannot be extended in any case, the term for appeal shall
also be 3 working days (beware — pursuant to the Administrative Procedure Code, the
term for appeal shall be 15 days), but pursuant to Act no. 191/1999 Coll., Article 4
Par. 1 of DIR. 1383/2003 the term for an appeal and detention of goods shall be 3
working days, decision terms — see the Administrative Procedure Code,

- goods should be left at the person at whom they were detained by a decision only if no
suitable warehouse premises are available or if there is no danger of misappropriation
or some other unauthorized handling of the detained goods,
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- if an application for action by customs authorities is not lodged within 3 working days
at all, a customs office shall have no right to detain the goods any longer under
authority of DIR. 1383/2003 and Act no. 191/1999 Coll. (see possible commencement
of criminal proceeding),

it is recommended to cooperate namely with Department 03 — Investigation and
Supervision of Customs Directorates (generally speaking, with a body active in
criminal proceedings — see Section 12 Par. 2 of Act no. 141/1961 Coll., Code of
Criminal Procedure, as amended) which can investigate a criminal act under
conditions stipulated by law from the criminal-law point of view, either ex officio or
on its own initiative or on the basis of a charge filed — see the facts of the case in
Sections 150 to 152 of Act no. 140/1961 Coll., the Criminal Code, as amended.
Customs authorities are recommended to check with Department 03 — Investigation
and Supervision of Customs Directorates (bodies active in criminal proceedings),
whether goods are to be detained for the needs of criminal proceedings (see Section 78
and the following of Act no. 141/1961 Coll., the Criminal Code, as amended) before
they eventually return the goods to an authorized person.

If another person lodges a claim to detained goods and if a customs office is in doubt as of
whether such person or the person whose goods have been detained is the goods owner, it
shall suggest these persons to lodge their claims at a court in a term provided to them for
this purpose by a customs office (it is recommended that the customs office should order
oral proceedings in this matter in conformity with Section 49 of the Rules of
Administrative Procedure and suggest the parties to lodge their claims at a court and set a
term for that at the end of a protocol on these oral proceedings — a recommended term is 15
days).

4.8.6. Conditions for action by customs authorities pursuant to Articles 9 — 15
of DIR. 1383/2003 and provisions of Sections 11 — 13 of Act no. 191/1999
Coll.

If a customs office to which a decision on approval of application lodged by a right-holder
pursuant to Article 8 of DIR. 1383/2003 has been sent considers it proved that goods in one of
the situations mentioned in Article 1 Par. 1 of DIR. 1383/2003 are suspected of infringing
intellectual property rights included in the abovementioned decision, it shall detain the goods

by its decision with reference to Article 9 of DIR. 1383/2003 with regards to the provisions of
Section 11 of Act no. 191/1999 Coll.

In practice, this means that a customs office issues a decision on the detention of goods,
which it delivers to a declarant or holder of goods (see Article 38 of the Codex), and it shall
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also send a report about the detention of goods to the Customs Directorate in Hradec Kralové
and inform a right-holder.

A customs office shall deliver the correspondent decision on the detention of goods to a
declarant or holder of goods. It shall also send information about the detention of goods (not
the decision in question) to a right-holder.

If a right-holder requests so (he or she can send an application via e-mail, in writing or via
fax), the customs office shall also send a notification to him or her including information — see
Section 11 Par. 1 of Act no. 191/1999 Coll. Due to the fact that a special legal regulation
(namely Act no. 191/1999) relieves the customs office of the duty to maintain secrecy, it
allows the customs office to provide information concerning customs and tax proceedings to a
right-holder under conditions stipulated by law.

It is recommended that the customs office should concurrently instruct the right-holder in its
notice that the data and information provided by the customs office are intended only and
exclusively for the assertion of the right-holders rights at a court or for the needs of a
simplified proceedings and may not be used for other purposes and activities (e.g. information
communication — publication of information and data from customs tax proceedings in
business correspondence intended for their business partners, publication on the Internet etc.).
It is recommended to include the abovementioned instructions for a right-holder both in
a notification concerning the detention of goods and in a notification through which the
customs office provides information about the party suspected of infringement of
intellectual property rights.

A right-holder shall be entitled to inspect the detained goods. A customs office may take
samples and hand them over or send them to the right-holder at his or her express request for
the purposes of analysis and to facilitate the subsequent procedure (it is recommended that the
customs office should hand the samples to the right-holder on the basis of a protocol stating
written instructions saying that the samples must be returned to the customs office after
completion of the technical analysis etc.).

A right-holder is entitled to bring an action for the protection of his or her right at a locally
competent court within 10 working days of the receipt of notification on the detention of
goods and he o she is obliged to inform the correspondent customs office that proceedings for
the protection of the corresponding rights have been initiated, and that within the same term
of 10 working days of the receipt of notification about the detention of goods. However, in
suitable cases, this term may be extended by a decision by additional 10 working days at the
maximum (such extended term may not be further extended under any circumstances).

This shall not affect the conduct of a customs office and a right-holder in simplified
proceedings — destruction of goods under customs supervision.

In a situation when a right-holder claims his or her rights at a court, a customs office is
recommended (Act no. 191/1999 or DIR. 1383/2003 do not directly impose such duty to the
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customs office — see Article 13 Par 1 DIR. 1383/2003 — “notification” — the means of
notifying are not specified, in the provisions of Section 11 Par. 3 of Act no. 191/1999 Coll. —
“immediately inform either in writing or in electronic form*), to demand the right-holder
(plaintiff) to send it a copy of the accusation in declaratory action, so that the office can verify
from formal and legal point of view whether the plaintiff requests (see the claim of action) the
court to decide that the goods infringe intellectual property rights (they are counterfeit copies
or pirated goods) in the action or claim of action in question. Should the plaintiff fail to
present the wording of the accusation to the customs office, he or she is recommended to do
so in writing or in electronic form by provable means (see Section 11 Par. 3 of Act no.
191/1999 Coll., Article 13 Par. 1 of DIR. 1383/2003), i.e. by declaration that an action for the
protection of intellectual property rights has been brought to a correspondent court (the court
proceedings have been factually instituted by bringing the declaratory action on the existence
of rights — see Section 79 of the Code of Civil Procedure). Verification of the claim of action
(subject of action) by the customs office shall be decisive mainly due to the fact that the

customs office decides whether the legal reasons for the detention of goods by the customs
office are still valid (the court decides only about the contents of the claim of action, it does
not decide beyond the claim of action — see the Code of Civil Procedure).

It is further recommended that a customs office should keep continuously examining the
legal reasons (entitlement) for the detention of goods despite the fact that that it has verified
the claim of action.

Should a customs office find out that it is impossible to conclude from the claim of action
whether a right-holder claims legal protection of intellectual property rights, it is
recommended to immediately inform the plaintiff (right-holder) thereof in writing and by
provable means — compare namely Article 12 of DIR. 1383/2003 and Section 4 Par. 3 of Act
no. 191/1999 Coll.

Note: In practice, a customs office may encounter a situation when an action for the
protection of intellectual property rights was provably brought to a correspondent court by a
plaintiff, the court returned it back to the plaintiff due to formal deficiencies in the filing (or
asked the plaintiff to complement it), but the plaintiff has decided not to bring a new or
complemented action at the correspondent court again. The plaintiff should logically inform
the customs office about such situation, as the customs office is not a party to the judicial
proceedings and therefore neither the court, nor the plaintiff are obliged to inform the
correspondent customs office about such situation.
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4.8.7. Treatment of goods whose manufacture or modification infringes
intellectual property rights — provisions of Section 14 Par. 1 Letters a — c)
of Act no. 191/1999 Coll. and Article 11 of DIR. 1383/2003 (so-called
simplified proceedings)

If goods, which are suspected of infringing intellectual property rights under situations stated
in Art. 1 Par. 1 DIR. 1383/2003, have been detained, a customs office may decide upon the
right-holder’s request to destroy the goods, whereas it will subsequently ensure destruction

of goods under the supervision of three customs officers, on condition that:

- the right-holder (another authorized person) informs the customs office that the
detained goods are goods whose manufacture or modification infringes his or her
intellectual property rights. The right-holder shall do so in writing or
electronically and within 10 working days (after the receipt of notification that
the goods have been detained) (the term of 3 working days for perishable goods shall
not be affected by this). This concerns presenting written declaration, which must
namely imply that the goods in question infringe intellectual property rights. It must
be said that the declaration must be delivered to the customs office within 10 working
days. However, this term can be extended by a decision upon the right-holder’s
request if the circumstances require so,

- the right-holder presents to the customs office a consent of the declarant, owner
or holder of the goods concerning destruction of these goods in a written or
electronic form; if the customs authorities agree, the declarant, the holder or the
owner of the goods may present this information directly to the customs office,
and that either in writing or in electronic form,

- if the declarant, the holder or the owner of the goods fail to lodge objections
against the destruction of goods within the set deadline (i.e. within 10 working
days, eventually in a term extended by further 10 days), this consent shall be
considered accepted.

The aim and point of Section 14 Par. 1 Letter a) to ¢) of Act no. 191/1999 Coll., Article 11 of
DIR. 1383/2003 is destruction of goods suspected of infringing intellectual property rights
under the supervision of customs authorities, without the need to further verify whether
intellectual property rights have been infringed, i.e. without the existence of the final decision
of a court concerning the determination of right.

We can sum up the abovementioned as follows:
As implies from the provisions of the abovementioned, a right-holder:

- lodges a request for the destruction of goods to the customs office which has detained
the goods,
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- he or she shall inform the declarant, owner or holder of the goods that the goods in
question infringe his or her rights and that he or she asks the declarant, owner or
holder of the goods for a consent with the destruction of these goods,

- asks the customs office to extend the term for the confirmation of consent of the
declarant, owner or holder of the goods,

- sends a statement to the customs office — consent of the declarant, owner or holder of
the goods (this shall not apply to direct handover of the consent by the declarant,
owner or holder of the goods to the customs office with its consent).

The right-holder shall ask the customs office, which has detained the goods. to destroy these
goods in simplified proceedings (he or she can submit the application either in writing or in
electronic form); the right-holder shall deliver the application to the customs office as soon as
possible, but not later than 10 working days after he or she is informed about the detention of
goods. Once the customs office receives the right-holder’s application for the destruction of
the goods, an administrative procedure shall commence (see the provisions of Section 37 and
the following of the rules of administrative procedure).

The right-holder shall inform the declarant, owner or holder of the goods in writing (the right-
holder gains information concerning the declarant, owner or holder of the goods from the
customs office on the basis of a written request — see Section 11 Par. 1 of Act no. 191/1999
Coll.), that the goods in question infringe his or her rights and ask for their consent with the
destruction of goods. The right-holder shall also inform the declarant, owner or holder of the
goods that he or she has filed an application for the destruction of goods to the customs office
XY. The goods shall be destroyed under customs supervision at the expenses of the declarant,
owner or holder of the goods.

The right-holder shall send the letter in question to the declarant, owner or holder of the goods
as soon as possible and by provable means (by e-mail, through a registered letter), so that the
declarant, owner or holder of the goods has a real possibility to react to the correspondence.

It is also necessary to warn of the fact that the term stated in the provisions of Section 14 Par.
1 Letter a) of Act no. 191/1999 Coll. and the term stated in Article 13 of DIR. 1383/2003 run
independently on each other and therefore it is recommended that the right-holder should
apply to the customs office for the destruction of goods in simplified proceedings and
concurrently lodge a declaratory action on the existence of rights at the correspondent court
within the stipulated deadline.
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4.8.8. Treatment of goods (use of goods for humanitarian purposes), which
have been designated counterfeit copies or pirated goods by the final
ruling of a court — overview of the basic principles — Section 14 of Act no.
191/1999 Coll.

If the court lawfully rules that the goods infringe intellectual property rights — they are
counterfeit copies or pirated goods — and the right-holder gives his or her consent with the use
of counterfeit copies for humanitarian purposes and if the goods are lawfully forfeited or
confiscated and suitable for humanitarian purposes, they can be handed over to humanitarian
associations for free, on condition that the following principles are observed:

- recipient organizations — see the provisions of Section 14 Par. 7 Letter a) of Act no.
191/1999 Coll.,

- the counterfeit copies must not be clearly dangerous to one’s health,

- the recipient organization must adopt measures to prevent misuse of the counterfeit
copies and their repeated sale,

- marks which infringe intellectual property rights shall be removed by humanitarian
organizations at their own expenses and under the supervision of customs authorities,

- humanitarian organizations are obliged to mark all the goods with “HUMANITY”
sign in such a way, that the sign is not directly visible and the dignity of persons who
use these counterfeits is not lowered,

- customs authorities have the right to verify the fulfilment of conditions determined by
a decision and agreement on free transfer of counterfeit copies at humanitarian
organizations — recipient organizations.

Note: Goods, which cannot be used for humanitarian purposes, must be destroyed.

4.9. Authorization of customs authorities pursuant to Act no. 634/1992 Coll., on
Consumer Protection, as amended

4.9.1. Introduction

With regards to the fact that customs authorities had more and more often been detecting
goods with Community status which were suspected of infringing intellectual property rights
during performed customs inspections, the Customs Administration aimed at gaining such
powers which could help it protect intellectual property rights more efficiently.

The amendment to Act no. 229/2006 Coll., which amends Act no. 634/1992 Coll., and which

came into force on 29" May 2006 strengthened the competences of customs authorities in the
fight against intellectual rights infringement in the internal market.
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In cases when goods are subject to customs supervision in situations stated in Article 1 of
DIR. 1383/2003 and provisions of Section 1 Par 1 of Act no. 191/1999 Coll., customs
authorities act in conformity with the abovementioned legal regulations in case of goods

which are suspected of infringing intellectual property rights.

Customs authorities’ conduct pursuant to Act no. 634/1992 Coll. applies exclusively to goods

infringing intellectual property rights which are not subject to the supervision of customs

authorities, i.e. goods which have Community status — see Article 4 subparagraph 7 of the
Codex or Section 1 Par. 3 of Act no. 634/1992 Coll.

4.9.2. Basic terms

(D)

)

3)

“

)

a_consumer shall be understood as: A natural or legal entity purchasing goods or
using services for other reason than trading of these goods or services. When we

perform language analysis of the word “consumer” we will find out that it is a person
who consumes something. However the important thing is that it is a person using
services (goods) as final products, which means that a consumer is always the final
addressee of a service or goods. A consumer is a subject, a market participant. He or
she is a subject of a legal relationship, which arises on the basis of a contract
concluded between a consumer and a service provider. Most often, it will be a
purchase contract, a contract for work or eventually contracts of procurement etc. A
very important conceptual feature is that a consumer does not use the services for
business. This is how a consumer differs (and the term is narrower) from general
terms like a purchaser, client, mandatory etc.

a_seller shall be understood as: An entreprencur who sells products or provides
services to a consumer,

a manufacturer shall be understood as: An entrepreneur who has made a product
or its part or provided services, who has mined the primary raw material or processed

it or who has designated himself or herself as a manufacturer,

an importer shall be understood as: An entrepreneur who introduces a product from
another member country of the European union on the market,

a supplier shall be understood as: any other entrepreneur who supplies products to a
seller and that either directly or through other entrepreneurs,

170



(6)

()

(8)

©

a product shall be understood as: any item which has been manufactured, mined
out or acquired otherwise, regardless the level of its processing, and which is intended

to be offered to a consumer,

a textile product shall be understood as: textile fibrous material, linear and surface
fabric, a textile piece product or clothes, and that in any stage of processing,

a service shall be understood as: any entrepreneurial activity which is intended to be
offered to a consumer, with the exception of activities governed by a special legal

regulation (e.g. Czech National Council Act no. 85/1996 Coll., on advocacy, Czech
National Council Act no. 523/1992 Coll., on tax advisory services and on the chamber
of tax advisers of the Czech Republic, and Act no. 273/1993 Coll.,, on some
conditions of production, dissemination and archiving of audiovisual works, on an
amendment and addition to several statutes and other legislation),

footwear shall be understood as: a product intended for protection or covering of
feet which has a sole attached, including main parts of such footwear, even if they are

sold separately,

(10)a_product _or goods _infringing some _intellectual property rights shall be

understood as:

A counterfeit copy which is a product or goods including packaging bearing a
sign identical or confusingly similar to a trademark which infringes trademark
owner’s rights pursuant to a special legal regulation (see provisions of Section 8
Par. 2 of Act no. 441/2003 Coll., on trademarks, as amended) without the consent of
the trademark owner, and also all items bearing such sign (trademarks, logos,
labels, stickers, handouts, instructions for use, warranty documents etc.), and
that even if they are used separately, and separate packaging on which such sign
is used,

pirated goods which are products or goods that are copies or comprise copies
produced without the consent of an owner of copyright or similar rights or
without the consent of an owner of industrial design rights if the making of the
duplicate infringes the abovementioned rights pursuant to special legal
regulations (see the provisions of Section 13 of Act no. 121/2000 Coll., Copyright
Act, as amended, see Section 10 of Act no. 207/2000 Coll., on the protection of
industrial designs, as amended),

a_product or _goods, infringing rights of a patent owner (see the provisions of

Section 13 of Act no. 527/1990 Coll., on inventions and rationalization proposals, as
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amended) or a utility model owner (see the provision of Section 12 of Act no.
478/1992 Coll.,, on utility models, as amended) or rights of an owner of
supplementary protection certificates for pharmaceuticals and plant protection
products pursuant to a special legal regulation (see the provisions of Section 351 of
Actno. 527/1990 Coll., on inventions and rationalization proposals, as amended),

a_product or_goods, infringing rights of a person who enjoys protection of a
registered appellation of origin or a geographical denomination (see the provisions
of Section 23 of Act no. 452/2001 Coll., on the protection of appellations of origin and

geographical denominations, as amended),

(11) an_offer_shall be understood as: display in the point of sale, or eventually a

catalogue provided or published by the seller for the purpose of sale (signing of a
purchase contract) in the form of mail-order service, internet sale, etc.,

(12) storing_shall be understood as: placement of goods in warchouse premises,

transport vehicles, offices or other non-residential premises and points of sale,
including stall sale,

(13) a_right-holder shall be understood as: an authorized person who is an owner —

proprietor of a trademark, copyright or a related right, right to an industrial design, a
patent, a supplementary protection certificate, a national plant variety right or right to
protected origin or geographical denomination (representation of an authorized person
on the basis of a letter of attorney shall not be influenced by this),

(14) humanitarian purposes shall be understood as: activities performed with the aim

of ensuring basic needs of people who have found themselves in an onerous situation
or have been affected by an emergency event which justifies the use of extra material
resources.

4.9.3. Material and territorial competence (local competence) of customs

offices pursuant to Act no. 634/1992 Coll.

Material competence of customs offices for supervision of consumer protection — abidance by

the obligations stated in the provisions of Sections 7b, and 8 Par. 2 and Section 8a of Act no.

634/1992 Coll. in the field of protection of intellectual property rights — is implied by the

provisions of Section 23 Par. 6 of Act no. 634/1992 Coll. in connection with the provision of
Section 5 Par. 3 Letter o) of Act no. 185/2004 Coll., on the Customs Administration of the
Czech Republic, as amended.

Territorial competence of customs offices for inspections focusing on supervision of

consumer protection in the field of protection of intellectual property rights is implied by
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Appendix no. 2 to Act no. 185/2004 Coll., on the Customs Administration of the Czech
Republic, as amended.

4.10. Overview of legal regulations and provisions governing the subject of
protected interest as well as rights and obligations of right-holders

a) Act no. 141/2003 Coll., on trademarks, as amended

- signs and indications which may form a trademark: Under conditions determined by
the Trademark Act, a trademark may consist of any signs and indications that can be
represented graphically, namely words, including names, colours, drawings, letters
of the alphabet, numerals, product shape or its packaging, if such sign or
indication is capable of differentiating goods and services of one entity from goods
and services of another entity,

- only the following trademarks enjoy protection in the Czech Republic territory: those
registered in a Trademark Register administered by the Industrial Property Office in
Prague — national trademarks, or those effective in the Czech Republic recorded in
the register administered by the International Intellectual Property Office on the basis
of an international application in the sense of the Madrid Agreement — international
trademarks, or those recorded in the register administered by the Office for
Harmonization in the Internal Market — Community trademarks,

- a trademark owner has an exclusive right to use their trademark in connection
with goods or services for which it is protected. An owner of a registered
trademark proves his or her right by an extract from the correspondent register
or eventually by a registration certificate. A trademark owner shall be entitled to
use the ® sign together with his or her trademark,

- nobody can use the following signs in commercial intercourse without a
trademark owner’s consent: signs identical to a trademark for goods and services
which are identical to those for which the trademark has been registered, a sign which
is likely to confuse the general public due to its identity or similarity to a trademark
and identity or similarity of goods and services bearing the trademark, including

association between the sign and the trademark,

- use in commercial intercourse shall namely be understood as: placement of a sign
on goods or their packaging, offer of goods bearing such sign, their putting on the
market or storing for this purpose or offer or provision of services under this
sign, import or export of goods bearing this sign and use of the sign in business
documents and in advertising,
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b)

- trademark registration shall be in force for 10 years of the day of application. If the
owner fails to apply for renewal of the registration, the trademark shall expire
(trademarks are renewed for further 10 years).

Act no. 121/2000 Coll., on copyright and rights related to copyright, as amended
(hereafter referred to as “the Copyright Act*)

- the subject of copyright is a literary work or other work of art or a scientific work
which is a unique outcome of the creative activity of the author and is expressed in
any objectively perceivable manner including electronic form. A work shall namely be
understood as a literary work expressed by speech or in writing, a musical work, a
dramatic work or a dramatico-musical work, a choreographic work and a
pantomimic work, a photographic work and a work produced by a process
similar to photography, an audiovisual work such as a cinematographic work, a
work of fine art such as a painting, graphic or sculptural work, an architectonic
work including a town-planning work, a work of applied art, and a cartographic
work. A computer program shall also be considered a work if it is original in the
sense of being the author's own intellectual creation,

- a work is made public by its first authorised public recitation, performance,
showing, exhibition, publication or_other_manner_of making available to the

public,

- an author is the natural person who has created the work,

- copyright to a work shall arise at the moment when the work is expressed in any
objectively perceivable form,

- Copyright shall be considered infringed by whoever circumvents efficient
technical protection means pursuant to this Act, produces, imports, accepts,
disseminates, sells, rents, promotes sale or lease or receives for the purpose of
trade devices, products or spare parts, offers services or allows, facilitates or
conceals copyright infringement by removing or altering any electronic data
identifying rights, or whoever disseminates, imports or accepts with the aim of
dissemination, broadcasts or communicates to the public works whose electronic
data identifying the rights to the work have been removed or altered,

- an author shall have the right to decide about the publication of his or her work,

- an author shall have the right to use his or her work in the original form or in a form
processed by another person or altered by any other means, and that either separately
or in a set or in connection with another work or elements and grant a licence to use
such right to any person through a contract,

174



unless stipulated otherwise, material rights shall run for the life of the author and for
70 years after his or her death,

unless this Act stipulates otherwise, use of a work by a natural entity for personal
needs, the purpose of which is not direct or indirect economic or commercial
advantage shall not be considered use of work. Copyright shall therefore not be
infringed by whoever makes a recording, reproduction or imitation of a work for
his or her own personal use,

use pursuant to this Act shall include use of a computer program or an electronic
database even for personal use of a natural entity or personal internal needs of a legal
entity or natural entities — entrepreneurs, including making of such works even for
such needs,

use pursuant to this Act includes making of a recording of an audiovisual work during
its performance from a fixation or its broadcast even for the needs of a natural entity,

audiovisual work shall mean a work created by the arrangement of works used audio
visually, adapted or unadapted which consists of a number of recorded interlinked
images evoking the impression of movement, accompanied by sound or mute,
perceivable by sight and, if accompanied by sound, perceivable by hearing,

the author of an audiovisual work is the director of the work,

a computer program, irrespective of the form in which it is expressed, including
preparatory design material, shall be protected as a literary work,

a performing artist shall mean a natural entity who has created artistic performance,

sound recording shall exclusively mean a recording of sound of performing artist’s
performance or other sounds or their expression perceivable by hearing,

a sound recording producer shall mean a natural or legal entity who makes the first
recording of performing artist’s performance or other sounds or their expression at his
or her own responsibility or for who initiates another person to so for him or her,

an audiovisual recording shall mean a recording of an audiovisual work or a
recording of another range of recorded interlinked images evoking the impression of
movement, accompanied by sound or mute, perceivable by sight and, if accompanied
by sound, perceivable by hearing,

an audiovisual recording producer shall mean a natural or legal entity who makes
the first audiovisual recording at his or her own responsibility or who initiates another
person to so for him or her.
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c) Act no.527/1990 Coll., on inventions and rationalisation proposals, as amended
(hereafter referred to as *“the Invention Act)

- the Industrial Property Office in Prague grants patents for inventions which meet the
conditions set out in this Act,

- patents shall be granted for any inventions which are new, which involve an
inventive step and which are susceptible of industrial application,

- an owner of a patent shall have the exclusive right to use the invention, to
authorize other parties to use the invention or to assign the patent to them,

- a patent shall have effect as from the date of the notification of its grant in the
Official Journal of the Industrial Property Office,

- without the consent of the patent owner, no one may: produce, offer, put on the
market or use a product which is a subject of the patent, import or store a
product for this purpose or dispose of it by any other means, use a method which
is the subject of a patent, eventually offer this method for use, offer, put on the
market or use a product directly gained by a method which is the subject of a
patent or import or store such a product for this purpose,

- the term of a patent shall be 20 years of the filing date of an application of an
invention.

d) granting of supplementary protection certificates for pharmaceuticals and plant
protection products

The Industrial Property Office grants supplementary protection certificates for
substances protected by a valid patent in the territory of the Czech Republic, if they
are active substances of agents which are subject to registration before their putting
on a market pursuant to a special legal regulation, i.e. Act no. 326/2004 Coll., on
medical plant care and amendment of some related acts, as amended, Act no. 79/1997
Coll., on medicinal products and on the amendment and additions to some related acts, as
amended.

An active substance shall mean a chemically produced substance or a mixture of
substances, a microorganism or a mixture of microorganisms which have general or
specific healing or preventive effects in relation to human or animal diseases or which can
be administered to them in order to diagnose a disease, improve or change their health
status or which are intended for the protection of plants or plant products.

An agent shall mean an active substance or a mixture containing one or more active
substances processed into a form which is put to the market as a pharmaceutical product
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f)

(see Section 2 Par. 1 of Actno. 79/1997 Coll.) or as an agent for the protection of plants
(see Section 2 Par. 2 Letter g) of Act no. 527/1990 Coll.).

Act no. 207/2000 Coll., on the protection of industrial designs, as amended (hereafter
referred to as “the Industrial Design Protection Act*)

- the Industrial Property Office stall enter industrial designs fulfilling conditions
according to this Act into a register,

- for the purposes of this Act, industrial design shall namely mean the appearance of a
product or its part consisting namely in the features of lines, contours, colours,
shape, texture of materials of the product itself or its ornamentation,

- the scope of protection shall be given by the representation of an industrial
design as it is recorded in the register,

- a registered industrial design shall be protected for 5 years of the day on which
the industrial design application is filed,

- a holder of a registered industrial design may repeatedly renew this term of
protection, and that for a period of 5 years each time, up to a total term of 25
years of the day on which the industrial design application is filed,

- right to an industrial design shall rest on the designer or his or her successor in
title,

- registration of an industrial design shall give its holder an exclusive right to use
this industrial design; Use of an industrial design shall namely mean production,
offering, putting on the market, import, export or use of a product in which the
industrial design is incorporated or to which it is applied, or storing such a
product for the abovementioned purposes,

- rights based on a registered industrial design shall come into force on the day of
filing of the application. If an industrial design has not been published, its holder
can assert his or her rights from the registration against third parties only in case
when the industrial design is not being used in good faith.

Act no. 478/1992 Coll., on utility models, as amended (hereafter referred to as “the
Utility Model Act*)

- technical solutions which are new, exceed the framework of mere professional skill
and are industrially applicable can be protected as utility models,

- utility models shall be entered in the Utility model register by the Industrial
Property Office,
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- no person may manufacture, put on the market or use a technical solution
enjoying utility model protection without the consent of utility model owner,

- utility model protection shall last four years of the filing date of utility model
application or eventually the filing date of an earlier patent application
concerning the same subject.

Act no. 452/2001 Coll., on the protection of appellations of origin and geographical
denominations and on the amendment to the act on consumer protection (hereafter
referred to as “Act on the Protection of Appellations of Origin and Geographical
Denominations*)

- an appellation of origin shall mean the name of a region, a specific place or a country

used for identification of goods originating from this territory, provided that the
quality or characteristics of these goods are exclusively or predominantly given by
special geographical environment with its characteristic natural and human factors and
provided that production, processing and preparation of such goods takes place within
the defined territory; appellations of origin for agricultural products or foodstuffs shall
also mean traditional geographical or non-geographical indications of goods
originating in a defined territory if such goods fulfil other conditions according to this
provision,

- a geographical denomination shall mean the name of a territory used for
identification of goods originating in this territory, provided that these goods have

certain quality, reputation or other characteristics which are attributable to this
geographical origin and provided that production or processing or preparation of such
goods takes place within the defined territory;

- appellation _of origin_and _geographical denomination shall be entered in the
register of appellations of origin and geographical denominations administered
by the Industrial Property Office,

- protection of an appellation of origin shall come into force on the day of its entry
into the register,

- the duration of protection shall be unlimited,

- itis not possible to grant a licence for a registered appellation of origin.
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4.11. Proceedings of customs authorities within the framework of supervision
over the consumer protection in the domestic market in the field of
intellectual property rights

4.11.1. Section 23b Par. 1 of Act no. 634/1992 Coll.

Pursuant to Section 23 Par. 6 of Act no. 634/1992 Coll., customs authorities shall have the
following powers during the performance of inspection:

Letter a)

perform inspections of legal and natural entities who manufacture, store, distribute, import,
export, purchase, sell or supply products and goods to the domestic market or carry out any
similar activity on the domestic market; in doing so, the customs authorities act either in
cooperation with the Czech Trade Inspection or independently, if there is a justified
suspicion that products or goods violate certain intellectual property rights (see the
provisions of Section 2 Par. 1 Letter r) subparagraphs 1 to 4 of Act no. 634/1992 Coll.),

Comment: Customs authorities’ power to perform inspections implies directly from the
abovementioned provisions, while it is not necessary to conclude authorization for inspection
from other legal regulations (e.g. Act no. 13/1993 Coll., the Customs Act, as amended). The
aim of customs inspections within the framework of supervision over consumer protection on
the domestic market is to find out whether intellectual property rights are infringed during
production, storing, purchase, sale, supply etc..

The terms “import* and *““export* shall relate to inspections focused on placement and
purchase of goods in member countries of the European Community if the goods are
transported across the borders of the Czech Republic. If a customs office discovers goods
which are subject to customs supervision (see legal situations stated in Article 1 of DIR.
1383/2003 and provisions of Section 1 Par. 1 of Act no 191/1999) and the goods are
suspected of infringing intellectual property rights, the customs authorities shall detain the
goods under other conditions stipulated by law and in conformity with DIR. 1383/2003 and
Act no. 191/1999, not pursuant to Act no. 634/1992 Coll. In other words, customs authorities
proceed pursuant to Act no. 634/1992 Coll. in cases when the goods suspected of infringing
intellectual property rights are not subject to the supervision of customs authorities and if
they are Community goods.

It is recommended that a customs office should document the performed inspection by the
means of an inspection protocol, regardless whether the inspection result is positive or
negative (i.e. whether sale,...of goods or products infringing some intellectual property rights
is detected or not).

The inspection protocol shall namely serve as a document for the issuing of an official record
on the detention of goods or products, whereas the protocol shall also be stated in the official
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record on detention of goods or products. If the performed inspection does not detect sale,...
of products or goods infringing some intellectual property rights (no official detention record
is issued), the inspection protocol may also serve for eventual further procedure (e.g. for
dealing with a complaint on the behaviour of customs offices lodged filed by the inspected
person, etc.).

It is necessary within the framework of a performed inspection that the customs office has
information from which it is possible to formally legally conclude that inspected goods are
“justly suspected of infringing intellectual property rights*“.

When right-holders refuse to cooperate with customs offices as supervision authorities,
participate at inspections, issue expert opinions, hand over information for the identification
of goods, etc., it is recommended to limit inspection actions at least until the cooperation with
right-holders, etc. improves.

It is necessary to realize that if it is not proven — decided that the goods are counterfeits or
pirated goods — due to a lack or absence of information for the identification of goods or
products, a customs office is obliged to return the goods or products to the inspected person,
and it shall bear the costs of securing, transport and storing.

Letter b)

enter, at performing their inspections

1. retail outlets or storage facilities (Section 8 Par 6) with respect of which they hold a
justified suspicion that they offer, store or sell products or goods infringing certain
intellectual property rights (Section 8 Par 2); the government shall be the party liable for any
damage caused at that; it cannot be exempted from such liability,

2. premises of a manufacturer, importer or distributor and require submission of relevant
documentation and provision of truthful information. Manufacturers, importers or exporters
may be invited by a customs officer to obtain and submit expert opinions of a professionally
qualified person (see for example the provisions of Section 11a of Act no. 22/1997 Coll., on
technical requirements for products, as amended) on the subject of supervision, or a customs
officer may hire a professionally qualified person for the course of supervision. A fee for the
work performed by a professionally qualified person shall be agreed according to a special
regulation (see Act no. 526/1990 Coll., on Prices, as amended).

Comment:

A customs office is entitled to ask a manufacturer, importer or distributor to submit
correspondent documentation. The term ‘““documentation*: it may for example concern
submission of a certificate, a licence or some other document which certifies the entitlement
to use intellectual property rights, e.g. a trademark, copyright etc. or it will certify an
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assignment, passing of ownership, use of rights etc. — see for example Section 15 of Act no.
634/1992 Coll. — change of owner, Section 18 of Act no. 634/1992 Coll. — licences.

A manufacturer, importer or distributor is obliged to obtain and submit an expert opinion of a
professionally qualified person concerning the subject of supervision upon a custom officer’s
request. In practice, this mainly concerns the following qualified persons — right-holders,
persons authorized by right-holders, professional association members, experts, accredited
and authorized persons.

Members of professional associations are for example: Association for the Protection of
Rights of Music Authors and Publishers — OSA, Integram - Independent Society of
Performing Artists and Manufacturers of Audio and Audio-visual Recordings, Theatre and
Literary Agency — DILIA, Czech Anti-piracy Union — CPU or the International Federation of
the Phonographic Industry — IFPI.

For the practice, it is necessary to be aware that customs authorities are entitled in the
context of Section 23b Par. 1 Letter a) of Act no. 634/1992 Coll. to inspect goods about which
they already have “justified suspicion that the goods infringe intellectual property rights.
This provision thus assumes that the customs office already has documentation, information,
etc. saying which concrete goods infringe, or better may infringe intellectual property rights
before the inspection itself.

Letter ¢)

establish the identity of individuals if they are persons subjected to an inspection, as well as
identity of physical entities who represent inspected persons during the inspection and verify
the authorization for representation of such persons,

Letter d)
ask the inspected persons to provide all necessary documents, information and oral or written
explanations,

Comment: A customs office is entitled to verify the identity of physical entities only in case
that they are inspected persons or persons who represent inspected persons. The aim of this
power of the customs office is to identify and appoint a person who sells, exhibits, stores, etc.
goods or services justly suspected of infringing intellectual property rights. Identification of a
person and his or her appointment is decisive for further conduct of the customs office before
eventual commencement of an administrative procedure, which begins, with the detention of
goods.
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Another power of customs authorities is to request necessary documents to the inspected
goods or products from inspected persons. It is usually a matter of presenting acquisition
documents for goods or products, namely invoices, delivery notes, bills of transfer, issue
vouchers, etc.

Two situations may arise during the inspection:

- an inspected person presents documents to the inspected goods or products and
provides the requested data to the customs office. In such situation the customs office
shall enter the facts directly to the inspection protocol, or

- an inspected person does not have the required documents to the inspected goods or
products at the time of inspection and he or she is not able to provide the required
data on the spot. In such situation and if the nature of the finding requires so, the
customs office shall invite the inspected person in writing to present the required
documents and communicate the requested data.

The entitlement of the customs office to request written or oral explanation directly implies
from the following provision.

Within the framework of the performed inspection, it is appropriate that the inspected person
should comment the findings on the spot, and that either orally or in writing — the explanation
shall be recorded in the inspection protocol. If the nature of the findings does not require so
or if the inspected person refuses to give explanation to the findings, the customs office shall
enter this fact in the inspection protocol. If the nature of the finding requires so, the customs
office may invite the inspected person to give explanations. For the invitation to give
explanation, record of explanation — see Chapter Ill Special provisions concerning the
procedure before commencement of proceedings of Section 137 of the Administrative
Procedure Code.

Letter e)

seize required samples of products or goods from inspected persons for compensation, in
order to assess whether or not the products or goods violate certain intellectual property rights
with the aim of deceiving consumers. Inspected persons shall receive compensation for seized
samples of products or goods in the amount equalling the price for which the products or
goods are offered at the time of sample seizure. However, no compensation will be provided
if waived by the inspected person. No title to compensation will arise if the final conclusion
says that the product or goods concerned infringe certain intellectual property rights.

Comment: It can be expected in practice that this power of customs authorities will be
exercised in exceptional cases as, with regards to the provisions of Section 23b Par. 1 Letter
a) of Act no. 634/1992 Coll., the subject of inspection will always be goods or products, which
are justly suspected of infringing intellectual property rights, i.e. the customs office must have
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relevant information, documentation which will enable identification of goods on the spot or
the identification of goods shall be provided on the spot by a professionally skilled person
(right-holder, expert on merchandise, etc.).

4.11.2. Section 23b Par. 2 of Act no. 634/1992 Coll.

In discharge of tasks pursuant to this Act, customs officers shall identify themselves with an
authorisation issued by the customs authority and with a custom officer’s service ID card even
if they are not asked to do so.

4.11.3. Section 23b Par. 3 of Act no. 634/1992 Coll.

Customs officers shall maintain secrecy about any facts constituting the subject of a business
secret (see Section 17 and the following of Act no. 513/1991 Coll., Commercial Code, as
amended) that they discover during performance of their supervisory tasks or in performance
of duties relating to such secret, with the exception of disclosure of information required for
the purposes of and relating to criminal proceedings.

Comment: This provision shall not affect a custom officer and tax administrator’s duty to
maintain secrecy in accordance with provision of Sections 29a of Act no. 13/1993 Coll., the
Customs Code, as amended, and provisions of Section 24 of Act no. 337/1992 Coll., on the
administration of taxes and fees, as amended.

Business secret shall comprise: ““All facts of commercial, production or technical character
related to a company which are of real or at least potential material or immaterial value,
which are not normally available in the correspondent business circles, which shall be kept
secret pursuant to an entrepreneur’s will and whose security the entrepreneur ensures*”.

4.11.4. Section 23b Par. 4 of Act no. 634/1992 Coll.

The customs office shall inform the person who has instituted the inspection on any
discovered cases of consumer deception as per Section 8 paragraph 2 or on any identified
deficiencies and their causes.

Comment: A customs authority shall perform inspections pursuant to Act no. 634/1992 Coll.
on its own initiative (ex officio procedure) or initiated by a right-holder or another person
who proves legal interest in the matter (another person who proves legal interest in the
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matter can mean such person whose rights have been infringed by the alleged misleading and
who must prove his or her legal interest in the matter).

If a customs authority performs inspection initiated by a right-holder, it shall inform the
initiator after the completion of inspection, i.e. at the moment when the customs authority has
detected misleading of a consumer, but not later than within 30 days of the day on which it
received the incitation — see the provisions of Section 42 of the Administrative Procedure
Code.

4.11.5. Section 23b Par. 6 of Act no. 634/1992 Coll.

The customs office is authorised to invite persons professionally qualified pursuant to special
legal regulations to the inspection, if it is justified by the nature of the inspectional activity.
Such persons shall have rights and obligations identical to those of the customs officers in the
extent of authorisation issued for them by the customs office. Professionally qualified persons
cannot be authorised to impose measures or penalties pursuant to this Act or any other acts.

Comment: In practice, this mainly concerns invitation of right-holders or persons authorized
by a right-holder or other authorized persons entitled to assessment of goods or services or
other persons who have a relevant authorization — warranty.

Customs authorities shall invite a professionally qualified person to an inspection through an
authorization. Customs authorities shall require the professionally qualified person to present
an authorization to perform assessment of goods, i.e. to issue issuing expert opinions.

4.11.6. Section 23b Par. 7 of Act no. 634/1992 Coll.

Inspected persons are obliged to allow customs officers and professionally qualified persons
invited to the inspection perform their tasks related to the performance of inspections.

Comment: If inspected persons do not allow customs officers or professionally qualified
persons to carry out their duties associated with the performance of inspection, this may for
example include unreasonable refusal to give explanation pursuant to the provisions of
Section 137 of the Administrative Procedure Code, the administrative body — customs office
may impose a disciplinary fine of up to CZK 5000,-.

The provision of explanation pursuant to the provisions of Section 137 of the Administrative
Procedure Code is an act, which shall come prior to the commencement of administrative
procedure. Unreasonable refusal shall not only include refusal to give explanation without
providing any reasons, but also refusal to give explanation and provision of reasons which do
not justify the refusal to give explanation. When discussing the administrative tort in question,
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the procedure shall be the same as in case of the refusal to provide testimony (compare
comments to the provisions of Section 62 of the Administrative Procedure Code).

The administrative office is entitled to summon the concrete person to give explanation and in
the person fails to arrive he or she can be brought to the court under the same conditions as
those under which a witness is summoned (compare comments to Sections 59 and 60 of the
Administrative Procedure Code).

The administrative body shall make a record, not a protocol of the explanation.

4.11.7. Section 23c Par. 1 of Act no. 634/1992 Coll.

A customs officer shall, at a proven identified instance of offering, selling, storing,
distribution, or eventually export or import of products or goods, or supply of products
and goods to the domestic market, or carrying out any similar activity on the domestic
market - see Section 7b and Section 8 Par. 2, impose detention of such products or goods. A

customs officer shall orally inform the inspected person or person present at the inspection
about such measure to detain products or goods, and shall immediately make an official

record stating, inter alia, the reason for the seizure, description of the detained products or
goods and their quantities.

Comment: detention of products or goods infringing certain intellectual property rights (see
Section 8 Par. 2 of Act no. 634/1992 Coll.), shall be carried out in the form of an official
detention record pursuant to Act no. 634/1992 Coll.

A customs officer shall hand a copy of the official record to the inspected person.

4.11.8. Section 23c Par. 2 of Act no. 634/1992 Coll.

A customs office is authorised to deposit detained products or goods stated in Section 7b and
Section 8 Par. 2, out of the inspected person's reach. The inspected person is obliged to
surrender the detained products or goods to a customs officer. Should the inspected person
refuse to do so, he or she shall be dispossessed of the products or goods. The customs officer
shall make an official record of the detention or dispossession. Costs of dispossession,
transport and storage shall be paid by the inspected person. The inspected person shall not be
liable to cover the costs if it is proved that the products or goods are not those stated in
Section 7b or Section 8 Par. 2.

Comment: It is recommended to store goods, which have been detained by an official record
out of the inspected person’s reach namely in order to minimize the risk of misappropriation

185



of the goods or products or to prevent any other unauthorized handling. In exceptional cases
it is possible to leave the detained goods at the inspected person.

The costs associated with the detention, transport and storing shall be decided by the customs
office — mainly in a separate administrative decision — compare Section 23c Par. 8 of Act no.
634/1992 Caoll.

4.11.9. Section 23c Par. 3 of Act no. 634/1992 Coll.

The inspected person may lodge objections against imposed measures to detain the products
or goods pursuant to paragraph 1 with the customs office director. This shall be done in
writing and within 3 working days of the day on which the inspected person learns about the

imposed measure. Such objections shall have no dilatory effect. The customs office director

shall decide on the objections without undue delay. His or her decision shall be final. A
written decision on the objections shall be delivered to the inspected person.

Comment: Only an inspected person (no other person is materially competent to lodge
objections) may lodge objections against imposed measures on the detention of goods or
products. (It is not an appeal, as the official record of the detention of goods or products
does not constitute an administrative decision in the legal sense, but it is rather a measure of
preliminary character issued by the customs office from the title of this Act).

The inspected person may raise objections only in a term stipulated by law, i.e. within 3
working days. Should the inspected person raise objections after the 3-day term has passed,
the customs office shall examine whether the inspected person has been duly informed about
his or her right to lodge objections against measures on the detention of goods. If the customs
office finds out that the inspected person has not been duly informed about his or her right to
raise objections in a term stipulated by law, it shall take these objections into consideration
and decide about them.

Should the customs office find out that the inspected person has been duly informed about the
right to raise objections in a term stipulated by law, it shall not take these objections raised
after this term into consideration. In such case the director of the customs office shall not
issue any decisions but he or she shall inform the inspected person in writing that the customs
office has not taken the objections into consideration due to the lapse of time, etc.

Obijections shall be decided by the customs office, or better, by its director. The customs office
director shall decide the objections without any unnecessary delay, but within 30 days at the
very latest (see provisions of Section 71 of the Administrative Procedure Code). The decision
on objections shall meet the requirements for decision pursuant to the Administrative
Procedure Code (see Section 68 and Section 69 of the Administrative Procedure Code). The
customs office director shall state in the advice on the objection that ““his or her decision is
final*“, i.e., the inspected person is not entitled to lodge an objection to the decision on
objections (note: the inspected person shall not be able to raise eventual objections until the
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meritory decision in the given matter, i.e. decision on the forfeiture, confiscation or imposing
of a fine — see Section 23c Par. 5 of Act no. 634/1992 Coll.).

Important advice: Until the moment of issuing a decision on objections, a customs office
proceeds pursuant to Act no. 634/1992 Coll. Administrative proceedings are an
administrative body procedure whose aim is to issue a decision in the given matter (see
Section 9 of the Administrative Procedure Code), which in this case constitutes issuing a
decision on forfeiture, confiscation or inflicting of a fine — see Section 23c Par. 5 of Act no.
634/1992 Coll. With regards to the abovementioned, the customs office shall commence
administrative procedure pursuant to Section 46 Par. 1 of the Administrative Procedure Code
(commencement of proceedings ex officio — see the linked provisions of Section 47 and the
following of the Administrative Procedure Code) at the moment it has issued a decision on
objections which forms the background for the issue of a decision in the given matter.

The local competence of the customs office to commence administrative proceedings: The
provision of Section 11 Par. 1 of the Administrative Procedure Code governs the local
competence of an administrative body. As implies from this provision, the customs office in
the place of business, place of permanent residence or place of residence of a foreigner in the
Czech Republic shall be the locally competent customs office — administrative body.

Interpretation (excerpt) of a comment to the provisions of Section 11 Par. 2 of the
Administrative Procedure Code:

“If a subject, activity or boundary indicator of the local competence criterion institutes local
competence of multiple administrative bodies and no arrangement has been made between
them, the proceedings shall be carried out by the one which has commenced the
proceedings first (Note: see a record on the detention of goods or products justly suspected of
infringing intellectual property rights). It is upon the agreement of administrative bodies to
determine which of them will carry out the proceedings and this agreement shall enjoy
priority over other indicators. The agreement between administrative bodies must be provable
and verifiable, but it does not have to be made in writing (note: in practice, a telephone
agreement between two administrative bodies which is entered in a file as a record is
possible, but it is more difficult to prove). However, in all cases the agreement between
administrative bodies must be certifiable and verifiable. The law does not lay down any
limitations for the agreement, with the exception of generally declared principles of
promptness and efficiency of proceedings. Parties to the proceedings cannot influence the
agreement between administration bodies concerning local competence to further
proceedings in any way, but they can file a proposal to assign the case to another locally
competent administrative body if they do not agree with the determined local competence.
An administrative body is then not obliged to discuss further procedure with the parties to the
proceedings before an agreement with another locally competent administrative body, nor is
it obliged to inform them about the discussion concerning this matter. It shall only inform
them about eventual assignment of the case to another locally competent administrative body.
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If the locally competent administrative bodies fail to come to an agreement on which of them
shall carry out the proceedings or if the local competence cannot be determined, it shall be
decided by a common superior administrative body in its decision.

4.11.10. Section 23c Par. 4 of Act no. 634/1992 Coll.

Detention of products or goods pursuant to paragraph 1 above shall last until a conclusive
and final decision on their forfeiture or confiscation is made, or until they are proved not
to be the products or goods infringing certain intellectual property rights. Cancellation of
a measure to detain the products or goods that are then proved not to infringe certain
intellectual property rights shall be made in writing by the customs office director. The
decision shall be delivered to the inspected person. If a measure on detention is cancelled, the
detained products or goods shall be returned to the inspected person intact and without undue
delay, except for products or goods used for the assessment. A customs officer shall make a
written record of the return.

Comment: In order to prevent doubts concerning the duration of detention of goods or
products, Act no. 634/1992 Coll. has unambiguously provided for this field by laying down
that goods or products shall remain detained until it is finally decided about their forfeiture
or confiscation — see treatment of goods or products in Section 23c Par. 6 and the following
of ACT NO. 634/1992 COLL. or until it is proved that they are not goods or products
infringing certain intellectual property rights — see Section 23c Par. 4, sentence 2 of Act no.
634/1992 Coll. (cancellation of the measure on detention of goods or products).

If it is proved during an administrative procedure (namely compare the reference to the
provisions of Section 49 — oral proceedings, Section 50 — background data for a decision,
Section 51 — evidence, Section 53 — documentary evidence, Section 55 — evidence by witnesses
and other of the Administrative Procedure Code), that the goods do not infringe intellectual
property rights, the customs office director shall cancel the measure on detention of goods or
products through a decision which shall only be delivered to the inspected person. The
decision on the cancellation of the measure shall contain all formalities pursuant to the
Administrative Procedure Code (see Sections 67, 68, and 83 - cancellation of the
Administrative Procedure Code).

If the measure on detention is cancelled through a decision, the goods or products shall be
returned to the inspected person on the basis of a protocol without any unnecessary delay, i.e.
in the shortest time possible. The handover protocol shall be signed by at least two customs
officers and by the inspected person. The protocol shall, inter alia, say that the goods or
products have been returned undamaged, the inspected person has been acquainted with the
state of the returned items and takes them over without any restrictions.
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4.11.11. Section 23c Par. 5 of Act no. 634/1992 Coll.

The customs office director shall also impose in his or her decision, in addition to a fine,
forfeiture or confiscation of the products or goods referred to in Section 7b or Section 8
paragraph 2. The government shall become the owner of any such forfeited or confiscated
products or goods. (se Act no. 219/2000 Coll., on the property of the Czech Republic and its
representation in legal relations as amended)

Comment: the decision on forfeiture or confiscation of goods — products or imposing a fine is
a decision in the given matter. For the formalities of the decision — see Section 67, Section 68,
Section 83 — appeal of administrative character.

Information intended for an appeal authority (customs directorate): An appeal authority
shall state in its decision by which it rejects an appeal against a decision pursuant to Act no.
634/1992 Coll., information including a term in which it is possible to bring an action for
review of this decision at a court — see the provisions of Section 247 of Act no. 99/1963 Coll.,
the Civil Procedure Act.

Quotation from the law: *““The action must be bought within two months of the receipt of an
administrative body decision. Failure to meet this deadline may not be excused. An action
shall be inadmissible if the plaintiff has not used proper remedial measures in the
proceedings before the administrative body or if the proper remedial measures which he or
she had applied were not discussed by the administrative body due to their delay**.

The customs office director shall also impose an obligation to the inspected person to
reimburse the costs of proceedings pursuant to the Administrative Procedure Code and costs
which arose pursuant to Section 23c paragraphs 2 and 7of Act no. 634/1992 Coll. in his or
her decision. If, at the time of decision, the customs office does not know all costs, which have
arisen pursuant to Section 23c Paragraphs 2 and 7 of Act no. 634/1992 Coll., it shall impose
the obligation to the inspected person to reimburse the costs through a new decision.

A customs office which has issued a decision on forfeiture, confiscation or imposing a fine
shall send a copy of its final and enforceable decision for the information of the customs
office in whose district the inspected person permanently resides, stays, has a place of
business etc. — see the provisions of Section 11 of the Administrative Procedure Code.

4.11.12. Section 23c Par. 6 of Act no. 634/1992 Coll.

The customs office director shall determine that the confiscated or forfeited products or goods
shall either be destroyed or, if they are suitable for humanitarian purposes, the director may
instruct to use them for such purposes, and that free of charge. Humanitarian purposes shall be
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understood as activities carried out with an aim to provide for the basic needs of citizens who
have been exposed to a situation of personal distress or suffered from an extraordinary event,
when use of extraordinary subsistence resources is justified

4.11.13. Section 23c Par. 7 of Act no. 634/1992 Coll.

If a decision as per paragraph 5 above is final and conclusive and if the customs office
director has determined that the confiscated or forfeited products or goods are to be destroyed,
such destruction shall be carried out officially under the supervision of a three-member
commission appointed by the customs office director. The commission shall draw up a record
of the destruction, signed by all three members of the commission. The destruction shall be
carried out at the expense of the inspected person who offered, sold or stored the products or
goods

Comment: Destruction of goods or products or the use of goods or products for humanitarian
purposes may not be carried out until a final decision concerning the goods or products has
been made, i.e. when the goods or products have become a state property.

Goods or products, which cannot be used for humanitarian purposes, (see below for further
procedure,) shall be destroyed. Physical destruction of goods or products must be carried out
by means, which do not endanger the environment (ecological landfills, incinerating plants,
etc.).

The commission shall draw up a protocol on destruction of goods or products which shall,
inter alia, state: the place of destruction, date of destruction, means of destruction
(incineration, crushing, cutting, etc.), the exact description of the destroyed goods or products
including the number of pieces. The protocol on destruction shall be signed by all three
members of the commission, and eventually by the inspected person if he or she was
physically present at the destruction.

The destruction of goods shall always be carried out at the expense of the inspected person,
whereas it is recommended — if it is feasible — that the inspected person shall pay for the
destruction of goods or products on the spot. If the inspected person is not present at the
physical destruction of goods, the costs shall be paid by the customs office whereas the
customs office will then impose the obligation to pay these costs to the inspected person in its
decision - see Section 23c Par. 8 of Act no. 634/1992 Coll.

The customs office shall take samples before the destruction of goods or products (it is
recommended to take at least one piece of every kind), and it shall keep these samples for 2
months, in order to use them as evidence in an eventual lawsuit — see the provisions of
Section 247 of Act no. 99/1963 Coll., the Civil Procedure Act, as amended.
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The costs of destruction of goods or products can be charged exclusively to the inspected
person who offered, sold or stored the goods or services.

4.11.14. Section 23c Par. 8 of Act no. 634/1992 Coll.

The customs office shall impose an obligation to pay the costs as per paragraphs 2 and 7,
through a decision with a maturity term of 30 days of the date of notification about the
decision. If the abovementioned costs are not settled within the maturity term, the customs
office shall proceed with their exaction in accordance with special legal regulations (see Act
no. 337/1992 Coll., on the administration of taxes and fees, as amended).

Comment: The decision in administrative proceedings imposes the inspected person to pay
the costs of storing of goods (the inspected person shall not be obliged to pay the costs in
case that the goods do not infringe intellectual property rights) and destruction of goods.
Should the inspected person fail to pay the abovementioned costs within a maturity term
equalling 30 days of the day of notification about the decision, the customs office shall
proceed with their exaction with regards to the provisions of Section 59, Section 73 and
Section 73a of Act no. 337/1992 Coll., on the administration of taxes and fees, as amended.
Further see the above comment.

4.11.15. Section 23c Par. 9 of Act no. 634/1992 Coll.

Products or goods forfeited or confiscated on the basis of a decision, which has come into
force, may be provided for humanitarian purposes under conditions laid down by this Act,
solely to recipient organisations, which may include:

Letter a)

organizational bodies and contributory organisations of the government and territorial self-
governed units, established for the purposes of provision of social care or for activities in
health care or education, or

Letter b)

other legal entities (e.g. Act no. 248/1995 Coll., on public utility societies and on the
amendment and supplementation of certain laws, as amended, Act no. 227/1997 Coll., on
foundations and endowment funds and on the amendment and supplementation of certain
laws (the foundations and endowment funds act), as amended by Act no. 210/2002 Coll. and
Act no. 257/2004 Coll., Act no. 83/1990 Coll., on the association of citizens, as amended, Act
no. 3/2002 Coll., on freedom of religious confession and the position of churches and
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religious societies and on the changes of some legal acts (Act on Churches and Religious
Societies), as amended by the Constitutional Court Judgement No.4/2003 Coll., and by Act
no. 562/2004 Coll. Act No. 495/2005 Coll., Act no. 325/1999 Coll., on asylum amending the
Act No. 283/1991 Coll., on the Police of the Czech Republic as amended (Asylum Act), as
amended,

if they meet the following requirements:
1. they have not been established for entrepreneurial purposes,

2. their scope of registered activities includes only those referred to in letter a) above,

3. they have been providing humanitarian aid for at least 2 years, and

4. they prove they have no overdue tax liabilities or overdue premiums for social insurance
and contributions for the state employment policy, nor has any judicial procedure been
commenced against them

4.11.16. Section 23c Par. 10 of Act no. 634/1992 Coll.

Only such products or goods may be provided for humanitarian purposes, which are
obviously safe to human health, safe to use and from which a recipient organisation has
entirely removed and destroyed any elements infringing intellectual property rights. Each
product or item of goods must be marked with “humanity” inscription in permanent ink, in a
manner, which does not lower the dignity of individuals who use such products

4.11.17. Section 23c Par. 11 of Act no. 634/1992 Coll.

The General Customs Directorate and the recipient organisation shall conclude a written
agreement on the provision of a product or goods for humanitarian purposes, which must,
apart from the usual important data, include the type and quantity of the provided products or
goods and also a contractual fine clause (see Sections 544 and 545 of the Civil Code)
applicable in case of a breach of the commitment to provide the products or goods solely for
humanitarian purposes, and specification of the purpose for which they will be used by the
recipient organisation; the purpose can be changed via an amendment to the agreement while
concurrently remaining in conformity with this Act. Products or goods are provided to the
recipient organisations pursuant to the order of received applications, with regards to the
effectiveness of use and urgency of needs. Removal of elements infringing intellectual
property rights, their destruction, and respective marking pursuant to paragraph 10 above shall
be performed or procured for by the recipient organisation at its own expense. A record of
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performed modifications and destruction shall be drawn up by a three-member commission
appointed by the customs office director, whose members may include intellectual property
right owners or their representatives. The record shall be signed by all three members of the
commission.

The customs office is obliged to ensure immediate destruction of goods or products if:

- the stored goods or products show obvious health hazards (goods attacked by mildew,
rodents etc.),

- goods or products are unsuitable for the provision for humanitarian purposes, and that
namely due to the fact that the removal of trademarks or other modifications cannot be
carried out without damaging their function.

Locally competent customs office which supervises over the removal of marks (elements) on
goods or products at a humanitarian organization is obliged to ensure that the organization
destroys all removed marks (elements) so that they cannot be misappropriated at all, i.e. the
marks (elements) must be physically destroyed under direct supervision of the customs office.
The means of destruction of removed marks (elements) shall be determined by the customs
office upon agreement with the humanitarian organization.

The customs office (three-member commission) shall make a protocol on the performed
modifications and destruction, which shall be signed, by all three customs officers and a
responsible person on behalf of the recipient organisation.

The customs office is recommended to inform the correspondent right-holders or their
representatives in the Czech Republic in writing about the fact that they may partake in the
inspection of removal or marks (elements) from the goods or products (be members of the
commission) and also about when the removed marks (elements) are to be physically
destroyed under direct supervision of the customs office. If the right-holder or his or her
representative does not show interest in becoming a member of the commission, the customs
office shall put this statement in the file — rights and obligations of a customs authority and a
right-holder — see the Agreement on Trade Related Aspects of Intellectual Property Rights
(TRIPS Agreement).

4.11.18. Section 23c Par. 12 of Act no. 634/1992 Coll.

Upon receipt of the products or goods, the recipient organisation shall:

Letter a)
immediately remove and destroy any elements infringing intellectual property rights,

Letter b)
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use the products or goods solely for humanitarian purposes in the territory of the Czech
Republic, and

Letter c)
adopt measures to prevent any misuse of the products or goods and their re-sale.

4.11.19. Section 23c Par. 13 of Act no. 634/1992 Coll.

A customs office shall inspect whether the recipient organisation fulfils the duties laid down
by this Act, as well as duties contractually undertaken by such recipient organisation

Comment: The customs office in whose territory the recipient organization is based shall
perform inspection of the fulfilment of obligations laid down in this Act and obligations which
the organization undertook to fulfil the signed written contract. The customs office (dispenser)
which physically releases the goods on the basis of a contract signed by the recipient
organization and the customs office (supervisor) which inspects fulfilment of obligations laid
down by Act no. 634/1992 Coll. and obligations to which the recipient organization has
bound itself contractually shall closely cooperate with each other and coordinate activities
arising from this provision.

If a customs office finds out that somebody (natural or legal entity) sells and exports products
or goods intended for humanitarian purposes and marked with “humanity” inscription
pursuant to Act no. 634/1992 Coll., with the aim of sale, it can impose a fine up to the
amount of CZK 50 000 000 for the breach of this obligation (see Section 24 Par. 1 of Act no.
634/1992 Coll.).

4.11.20. Section 23c Par. 14 of Act no. 634/1992 Coll.

The recipient organisation shall, for the purposes of supervision carried out by the customs
office, record and file documents supporting the receipt of the products or goods, removal and
destruction of elements infringing intellectual property rights and manner in which they have
been demonstrably disposed of for the period of 3 years of the date of provision of these
products or goods. This provision shall not apply to provisions of special legal regulations,
governing recording and filing of determined documents (see for example Act no. 563/1991,
on Accounting, as amended, Act no. 337/1992 Coll., on the administration of taxes and fees,
as amended)
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4.12. Customs office supervision pursuant to Act no. 634/1992 Coll. on the
basis of a complaint of an intellectual property right-holder or another
authorized person pursuant to the provisions of Section 8a Par. 2 of Act
no. 634/1992 Coll.

4.12.1. Section 8a Par. 2 of Act no. 634/1992 Coll.
If a supervisory body conducts an inspection based on a complaint of a holder of intellectual

property rights or another party that demonstrates legal interest in the matter, such parties
must pay an adequate deposit (hereafter referred to as " the deposit") for the purpose of
covering expenses of the supervisory authority in the event that the inspection fails to prove
the justification of the complaint. The amount of the deposit shall be set by the director of
the supervisory authority. The deposit shall be calculated on the basis of the average cost of
work performed by one inspector per day in the preceding year. The deposit shall be paid by
the holder of intellectual property rights or another party that demonstrates legal interest in the
matter to the account of the supervisory authority within 15 days of the filing of a complaint.
If the deposit is not paid within the set deadline, the supervisory body shall be under no
obligation to investigate the complaint

Comment: This provision governs the procedure of the customs office exclusively in cases
when the customs supervision is performed on the basis of a complaint made by a right-
holder or another person (hereafter referred to as ““authorized person*).

At the moment when the customs office receives a request to perform an inspection from an
authorized person, it shall immediately examine whether it has been made by an authorized
person, the scope of request — the subject of filing (whether the inspection shall be carried out
by one customs office or multiple customs offices) etc. If a request has not been made by an
authorized person or if it is a vague request, the customs office shall ask the person who filed
the request to add the relevant information, background etc. The authorized person is obliged
to pay the set deposit within 15 days of the filing of request. If the set amount is not paid
within the deadline laid down by law, the authorized person shall be informed that the
complaint will not be dealt with by the customs office (customs offices) due to the fact that the
deposit has not been paid within the set deadline.

If the authorized person pays the set amount of deposit within the deadline laid down by law,
the customs office shall examine the complaint immediately, but not later than 30 days of the
receipt of the complaint, whereas the customs office (customs offices) shall also inform the
authorized person within the same deadline — see Section 23b Par. 5 of Act no. 634/1992
Coll.

For the procedure in case of detection of goods or products infringing intellectual property
rights — see the comment above.
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4.12.2 Section 8a Par. 3 of Act no. 634/1992 Coll.

If the results of an investigation show that a complaint was justified, the supervisory authority
shall refund the deposit within ten days of the completion of investigation. If the complaint is
not found to be justified, the supervisory authority shall charge the actual cost of the
conducted investigation. If the sum of the actual costs is lower than the deposit, the
supervisory authority is obliged to refund the difference to the holder of intellectual property
rights or another party that demonstrated legal interest in the matter within ten days. If the
sum of actual costs is higher than the deposit, the holder of intellectual property rights or
another party that demonstrated legal interest in the matter is obliged to pay the difference up
to the amount or actual costs within ten days of the receipt of notification.

Comment: At the moment when the complaint is proved justified — the inspection of the
supervisory body, i.e. the customs office is completed (goods or products infringing
intellectual property rights have been detained), the paid deposit shall be refunded to the
authorized person within 10 (calendar) days from the completion of inspection (proving that
the complaint was justified). The customs office shall concurrently inform the authorized
person in the sense of the provisions of section 23b Par. 5 of Act no. 634/1992 Coll. Further
procedure of the customs office — see the comment above.

If the complaint is not proved justified, the actual costs of the performed inspection shall be
charged.

If the amount of actual costs of inspection is lower than the paid deposit, the calculated
difference shall be refunded to the authorized person’s account within 10 days (calendar
days).

If the amount of actual costs of inspection is higher than the paid deposit, the right-holder
(authorized person) is obliged to pay — put to an account — the difference up to the amount of
actual costs upon request, and that within 10 days (calendar days) from the day on which he
or she receives the notification — invitation to pay the difference.

4.12.3. Section 8a Par. 4 of Act no. 634/1992 Coll.

If a holder of intellectual property rights submits untrue, incorrect, incomplete or invalid
documentation to the supervisory authority and if damage is incurred to the inspected person
on the basis of this documentation, the holder of intellectual property rights shall be liable for
such damage incurred.

Comments: As clearly implies from this provision, the right holder shall be fully responsible
for the information, documentation, etc. which he or she submits to the customs office.
However, eventual damage (incurred to the inspected person), could occur as a result of the
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issued decision of the detention of goods or products or issue of a decision in the matter. Civil
liability of the right-holder shall be governed by the Civil Code.

4.13. Implementation of goods for humanitarian purposes

Implementation of goods for humanitarian purposes is basically identical as in the Act no.
191/1999 Coll.

4.14. Fines

The competence of the customs office as a supervisory body to impose fines pursuant to the

provisions of Section 24 of Act no 634/1992 Coll. arises from the provision of Section 24 Par.
1 of Act no. 634/1992 Coll.

Bodies stated in the provision of Section 23 shall impose a fine for the breach of obligations
stated in Section 7b, Section 8 Par. 2, Section 8a of Act no. 634/1992 Coll. up to the amount
of CZK 50 000 000; when determining the amount of fine, the nature of unlawful conduct and

the scope of its consequences shall be taken into consideration.

Facts of the case pursuant to Act no. 634/1992 Coll.:

a)

b)

Section 7b — “offers for the purpose of sale, sells and exports products or goods
intended for humanitarian purpose and labelled with the mark “humanity”. Breach of
this legal obligation can be committed by both legal and natural entities, whereas
culpability is nor required,

Section 8a Par. 1 — “fails to present the required documentation within the set
deadline, presents untruthful, inaccurate, incomplete and invalid documents, fails to
immediately report changes, which can influence the correctness of assessment of
goods or products®. Breach of this legal obligation can be committed by both legal and
natural entities, whereas culpability is nor required.

Section 8 Par. 2 — “offers for the purpose of sale or sells products or goods infringing
certain intellectual property rights, stores such products and goods with the aim of
offering or selling them “.Breach of this legal obligation can be committed by both
legal and natural entities, whereas culpability is nor required.
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4.15. Authorization of the customs administration pursuant to Act no. 121/2000
Coll., the Copyright Act, as amended

4.15.1. Authorization of the customs office pursuant to the provisions of
Section 42a of Act no. 121/2000 Coll., the Copyright Act, as amended

In 2006, an amendment to the Copyright Act strengthened customs administration powers in
the course of supervision and inspection of goods, which is not subject to customs
supervision, i.e. of Community goods.

Brief overview of customs offices powers:

- a customs office is entitled to detain items whose holder is suspected of infringing
copyright,

- a customs office which has detained an item shall send a written notification on the
detention of the item to the author, collective administrator, ... .,

- the author, collective administrator,.... is obliged to notify the customs office within
15 working days that he or she intends to exercise a claim for the protection of rights
at a court,

- if the court decides legitimately that copyright has been infringed, the customs office
shall hand the items over to the author,

- the customs office shall charge the costs through its decision.

4.16. Risk countries which produce counterfeit goods

e China - textile goods, consumer goods of all kinds, toys, medicines, cosmetics,
car accessories, spare parts;

e Hong Kong - electronics, watches, medicines, medicinal preparations, sports
clothes, clothing accessories;

e Israel — medicines and medicinal preparations, clothes;

e Sri Lanka - clothes;

e Thailand — watches, medicines and medicinal preparations, clothes;

e Turkey - foodstuffs, clothes;

e Ukraine - clothes;

e USA — watches, clothes;

e Vietnam — electronics, games and toys, clothes.
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4.17. Risk kinds of transportation of counterfeited goods

Mail transport, air transport, container transport, truck and passenger transport.

4.18. Achievements of the customs administration in the field of protection of
intellectual property rights

A coordination group was established within the Customs Administration in the period
between 1% Nov and 31* Dec 2006 with the aim of increasing the efficiency of inspectional
activities. The aim of the group is to provide central planning and coordination and ensure and
assess the performance of activities leading to the increase of activity in the field of
intellectual property rights protection at all levels of the Customs Administration.

Due to the fact that statistical data concerning the Customs Administration results are
changing all the time, such data is not and will not be published in this document. Quoted
information can be found on the web page of the Customs Administration of the Czech
Republic.”

In the period from April 2005 to March 2006 a countrywide inspection action of the Customs
Administration took place in cooperation with the General Customs Directorate. It namely
focused on the issue of taxing entrepreneurial activity of tax subjects, which engaged in
import, and sale of goods originating in Southeast Asia.

The basis for the selection of particular tax subjects for inspection was data provided by the
General Customs Directorate and data from databases of individual tax directorates and tax
offices concerning years 2002, 2003 and 2004. The results of local investigations were also
taken into consideration as well as the initiatives of the Police of the Czech Republic and
citizens in some cases. Activities of persons economically and personally connected with the
selected subjects were also mapped.

The Customs Administration performed and completed 887 inspections in the
abovementioned period. Additional income tax payments worth CZK 53.202.232,- and
additional VAT payments worth CZK 34.564.384,- were charged.

Difficulties during tax inspections are often caused by the transition from proving to
determining tax on the basis of aids when a tax administrator may determine the tax using
aids which they have at their disposal or which they obtain without cooperation with the tax
subject in conformity with the law. The institution of aids was used in 67 inspections only, 74
% of which surprisingly concerned Czech tax subjects. The inspection action confirmed the

24 www.cs.mfer.cz, http://www.cs.mfer.cz/CmsGre/Tiskove-centrum/mobilka-2007.htm
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well-known fact that running one’s business honestly and in conformity with the
correspondent laws is better than paying additional tax and penalties.”

** More information in the press release of the Ministry of Finance dated 2006.
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5. ACTIVITIES PERFORMED BY THE CZECH TRADE INSPECTION

The Czech Trade Inspection (hereafter referred to as “the CTI”) was established by Act no.
64/1986 Coll. as a successor organization of the State Trade Inspection. In connection to
legislative changes, the CTI has become the main supervisory authority for the field of non-
foodstuff products from the point of view of technical requirements for products and product
safety, as well as a supervisory authority in the field of protection of consumers’ economic
interests and in the field protecting even fiscal interests of the country in a limited scope in the
recent years.

The CTI was already dealt with in the first part of this methodology; we will therefore repeat
only the most important data here and outline eventual problems and difficulties of the current
cooperation between the CTI and other state administration authorities in the field of
intellectual property rights enforcement.

5.1. Structure, sphere of action and competence

The Czech Trade Inspection is a state administration authority subordinate to the Ministry of
Industry and Trade. It is organizationally divided into the Central Inspectorate and 7
inspectorates subordinate to it, including 7 branches based in district towns (the exception is
Vyso€ina district whose inspectorate is based in Tabor). The Central Inspectorate ensures
management and service activity and it also serves as an appeal authority. The CTI is presided
by the managing director who follows the orders of the Ministry of Industry and Trade. The
inspectorates are presided by directors, controlled by the managing director.

Within the framework of execution of its powers, the CTI inspects legal and natural entities
selling or supplying products and goods to the domestic market, providing services or
performing similar activities on the domestic market or providing consumer credits unless
another administrative authority performs the supervision pursuant to special legal
regulations.

5.2. Execution of powers

In conformity with legal regulations governing its competences, the CTI mainly performs
inspections of:

e abidance by conditions laid down to ensure quality;
e health friendliness;
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e safety of both products and services;
e provision of proper information on products and services.

It also inspects whether products put into circulation have been equipped with proper marking
pursuant to a special legal regulation, or eventually whether a required document was issued
or added to them and whether the properties of the given products comply with the set
technical requirements.

Last but not least, the CTI inspects whether sellers fulfil the required information obligations
for products and services towards consumers, whether the principles of honest practices in the
sale of products and provision of services are followed or whether consumers are not mislead
by stating untrue, unfounded or incomplete data on the actual properties of goods or services
or the standard of buying conditions.

An important fact is that offer or sale of products or goods infringing certain intellectual
property rights as well as storing of such products or goods with the aim of offering or selling
them shall also be considered misleading of consumers.

5.3. Sanctions

The CTI may sanction inspected persons for discovered offences in administrative
proceedings pursuant to the Czech Trade Inspection Act with a fine of up to CZK 1.000.000,-.
Should a repeated breach of obligations be detected within one year (of the last inspection), a
fine of up to CZK 2.000.000,- may be imposed.

Pursuant to Act no. 634/1992 Coll., on consumer protection, as amended, the CTI may impose
a sanction of up to CZK 50.000.000 to the inspected person in administrative proceedings.

An inspector may sanction an inspected person for a less serious breach of the Czech Trade
Inspection Act or the Consumer Protection Act with an on-the-spot fine of up to CZK 5.000,-.

Pursuant to the Act on technical requirements for products, the CTI may impose a fine up to
the amount of CZK 20.000.000 to a person who:

a) unlawfully or misleadingly used the Czech mark of conformity, certificate or another
document issued by an authorized person in connection with the assessment of conformity or
who counterfeited or falsified these documents,

b) put to a market or distributed the set products without the required mark or document laid
down by a government regulation or with misleading or unauthorized mark or document,

c) has not fulfilled the decision on protective measures,
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d) has not followed any measures imposed in order to remove unauthorized marking of a
product pursuant to Section 18 of the Act.

Besides financial sanctions, prohibitions of the sale of products, or better, prohibitions to put
the products to the market are also imposed, and that in case that these do not meet the
requirements of special legal regulations. Samples of products or goods are taken in order to
assess their quality and safety, unless these are samples of foodstuffs, meals or tobacco
products, or in order to determine whether the products or goods mislead consumers.

6. ACTIVITIES PERFORMED BY THE STATE AGRICULTURAL AND
FOOD INSPECTION

The State Agricultural and Food Inspection (“the SAFI*) was established by Act no. 146/2002
Coll., on the state agriculture and food inspection authority, as amended, as a legal successor
of the Czech Agricultural and Food Inspection. The SAFI is an administrative authority
subordinate to the Ministry of Agriculture whose main task is to inspect natural and legal
entities which put agricultural products, cut flowers and foodstuffs or materials for their
production or tobacco products into circulation. It is divided into the Central Inspectorate and
seven inspectorates subordinate to the central one. The SAFI is based in Brno.

Inspectional activity of the SAFI in conformity with provisions of Section 2 of Act on the
State Agriculture and Food Inspection Authority shall be understood as inspections performed
by an inspector or inspectorate which determine the conformity of inspected products and
materials, technological equipment, operating procedures and health and hygienic
prerequisites as conditions for correct manufacturing process during production of and trading
with agricultural products, foodstuffs or materials or tobacco products with the requirements
laid down by special legal regulations on which an opinion on the spot or a protocol on
inspection is issued or on the basis of which other measures are adopted by the correspondent
inspection authority.

Inspection of observation of intellectual property rights implies for the SAFI from the
provisions of Act no. 634/1992 Coll., on consumer protection, as amended, Act no. 110/1997
Coll., on foodstuffs and tobacco products, as amended and Act no. 146/2002 Coll., on the
state agriculture and food inspection authority, as amended. Inspection of observation of
intellectual property rights shall be limited to the inspection of infringement of trademark
rights, and rights associated with appellations of origin, geographical denominations, and
traditional specialities guaranteed. Concrete inspectional powers of the SAFT are laid down in
detail in Section 3 of the Act on the state agriculture and food inspection authority and they
comprise inspection and assessment whether consumers are mislead in the sense of Section 8
of the Consumer Protection Act, pursuant to which offer or sale of products or goods
infringing certain intellectual property rights as well as storing of such products or goods with
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the aim of offering or selling them shall also be considered misleading of consumers, and
whether rights of persons who enjoy protection of a registered appellation of origin or
geographical denomination of products, foodstuffs or materials or tobacco products are
infringed.

Pursuant to provisions of Section 3 Par. 4 Letter h) of the Act on State Agriculture and Food
Inspection Authority,* the inspection shall, during performance of its duties pursuant to this
Act and pursuant to special Acts, cooperate with the correspondent administrative offices,
municipal authorities, foreign institutions and correspondent authorities of the European
Union whose cooperation is necessary for the performance of inspection or is implied by
international contracts, and inform them immediately about important facts which infringe or
are capable of infringing consumer protection. This provision also applies to cooperation with
other state administration authorities in intellectual property rights field in which the SAFI
participates in the scope of its competences namely during inspection of foodstuffs and
tobacco products in whose case plagiarism, counterfeiting and other infringement of
intellectual property rights is often committed. Closer cooperation with selected state
administration authorities (e.g. the CTI, the Customs Administration of the Czech Republic,
the Police of the Czech Republic, etc.) takes place within the framework of the so-called
“Octalateral Agreement*.

2% Cooperation of the SAFI with other authorities is mentioned not only in the Act on State Agriculture and Food
Inspection Authority, but it also implies from the European Parliament and Council Directive (EC) no.
2006/2004 of 27™ October 2004 on Co-operation between national authorities competent for the enforcement of
acts on protection of consumers’ interests.
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7. SYSTEM DEFFICIENCIES OF THE CURRENT REPRESSION

The Czech Republic faces the danger of being put on the “Priority Watch list* again. This
trend in the field of intellectual property rights protection in the Czech Republic is against the
world trends as even dominant pirate countries (e.g. China) are adopting effective measures to
prevent these undesirable effects.

There has been critical or maybe even catastrophic situation in the field of intellectual
property protection in stall sale, or better in marketplaces on the borders with Germany and
Austria for many years. The interior areas are organizationally structured namely to large
warehouses, production facilities and logistic background.

We cannot talk about any improvement or positive advancement in the field of stall sale in
marketplaces and in connection with infringement of rights arising from intellectual property
rights protection. A flagrant infringement of rights takes place in the marketplaces as such
environment itself offers significant criminal advantages:

e large concentration of people in a small space,

e provides anonymity to offenders,

e allows guarding and performance of effective measures to hide one’s activities from
the execution of state authority.

Running of marketplaces and activities associated herewith show, despite some positive
measures (of customs authorities), increasingly worsening tendency with fatal impact on the
production and trade with legal goods in the country. We also have to warn about the fact that
besides right-holders, stall sale also massively damages the state, which loses enormous
amounts in tax and other fees. It also secondarily loses money in taxes that would otherwise
be paid by legal industry and in decrease of offered jobs.

It is completely legitimate to say that the controlling influence of the state does not practically
apply in case of stall sale and the international obligations of the Czech Republic in the field
of intellectual property protection are not even partially fulfilled.

It was already obvious in 1998 when individual conceptions of fight against this kind of crime
were being formulated and adopted, that the too complex mechanisms of confiscation and
destruction of goods would not lead to the elimination of this phenomenon. Due to this reason
there was a transfer of competences (or eventually extension of the current ones) to the CTI
and the Customs Administration in order to allow the employees of the Economic Criminality
Department of the Police of the Czech Republic on individual levels of management to
actively deal with illegal networks, production plants and shops at that time.
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This strategy has not been fulfilled, and we can only speculate about the causes. However, in
this context, we have to agree with the critics who say that the punishment of the end sellers,
or better, mere confiscation of goods infringing intellectual property rights does not lead to
the elimination of this phenomenon. The axiom of economic exhaustion of pirate and
plagiarist environment thus does not tale place.

The reasons for the failure of the Conception of the Fight Against Crime in the Sphere of
Intellectual Property adopted by the Government Decree no. 330 of 14™ April 1999 lie mainly
in the resignation of all state authorities to the execution of their powers in this field of crime.

Trade licensing offices merely record and monitor eventual notifications on the infringement
of law. Inspectional activity is only theoretical, though. In practice, it is completely natural
that stalls in marketplaces are not marked as places of business, or better, in conformity with
legal requirements. The sellers evade prosecution during inspections by saying that they do
not speak Czech, whereas they are still holders of a trading licence just like those who are
repeatedly caught performing illegal activities and even punished (legitimately found guilty)
of committing a crime.

Similar situation is in case of tax offices. Tax offices often do not even have a factual
possibility to find out who runs the business and whose tax duties they should thus inspect.

System deficiencies shall also include inactivity of local authorities which welcome the
establishment of marketplaces in their territory and support this kind of business and which
fail to see the criminality connected herewith as a problem, or better, they do not perceive
infringement of intellectual property rights as a criminal activity. Tax laws play a decisive
role in this as they determine local competence in case of income tax paid by both natural
entities and entrepreneurs pursuant to the place of domicile, not pursuant to the place of
business. Local authorities are thus not interested in proper payment of taxes as the only funds
to the municipal budget flow from renting of municipal premises or eventually buildings and
from services used.

Another system deficiency is undoubtedly the unprofessional behaviour of local state
administration employees. Knowledge and indices have been obtained that the problem of
stall sale and marketplaces is causally connected with the manifestation of harmless
overlooking of events, bribery and even corruption. Entrepreneurs engaged in this kind of
black economy own sizeable capital and thus become locally very influential, so they are at
least informed in advance about some raids. This phenomenon also directly results in the fact
that employees of the local state authorities who live in these localities with their families may
feel endangered to a certain extent and this results in the possible overlooking or “professional
blindness”.
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The Government Decree no. 330 of 14™ April 1999 imposed the ministers of interior, justice,
industry and trade and finances to prepare and set concrete criteria for the assessment of
efficiency with the deadline being 30™ November 1999. These criteria were to concurrently
serve for the assessment of efficiency of individual authorities and institutions engaging in
fight against illegal activities in intellectual property field (Trade Licensing Offices, the Czech
Trade Inspection, the Police of the Czech Republic, the General Customs Directorate).
Regular assessment in the documents for the Report on Security Situation (or eventually other
materials) was to be carried out pursuant to these criteria.

Neither the available resources, nor inquiries at individual state authorities brought the answer
as to whether these criteria have been processed and whether any assessment is carried out
pursuant to them.

The abovementioned decree concurrently imposed all abovementioned ministers to prepare a
project of (preventive-) security actions focusing on repression of criminality in intellectual
property field in cooperation with other interested subjects (individual services of the Police
of the Czech Republic, the Czech Trade Inspection, the General Customs Directorate, the
Department of Trade of the Ministry of Industry and Trade etc) with the same deadline. This
task and project has never been fully completed and the results of this inactivity are still
worsening and they are strikingly showing up at marketplaces.
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8. SYSTEM DEEFFICIENCIES IN COOPERATION WITH THE POLICE
OF THE CZECH REPUBLIC

The criminal police and investigation services as the main administrator of the field of crime
in the section of protection of rights arising from intellectual property face certain system
deficiencies similarly to other parts of the state administration.

The issue of intellectual property is managed (if it is managed at all) only methodically,
without any powers. The superior department always serves as a methodical department for
the subordinate department, so unless the issue of intellectual property is the field of interest
of the director of the given department, its solving is only marginal.

Methodical management institute is basically a mere advisory body for the subordinate
departments, without any possibility to influence the given phenomenon. If a superior body
wants to achieve any changes, it can only directly inform its superiors (in the service line),
who (if they are interested) may influence directors of subordinate departments in the field of
direct management.

This deficiency may be removed only if the top management of the police adopts measures
leading to comprehensive solution to this problem, the problem should be called organized
crime and the police response should be adequate to this definition, namely focused on the
field of working out, discovering and dealing with organized networks, production facilities
and warehouses.

Another deficiency, which applies generally, is the minimum use of supporting operative
measures and operative measures in operative working out of central and top management of
networks with pirated and plagiarist goods. No knowledge or information has been gained
about the fact that this central segment is anyhow worked out or monitored.

The use of operative measures (including the supporting ones) on by the police is not flexible,
it is too complex from the administrative point of view and it cannot be kept secret. Or better,
use of these measures by the police is bound by so many internal directives that when they are
all met, there is usually a leakage of information.

In this regard, there was very positive response to operative work including the use of
measures, which the Customs Authority has. These responses came both from expert public
and from current police officers.

A significant system handicap of the police is the fact that it is dependent on state budget.

This fact negatively influences its activities, namely as regards use of measures and working
out of findings.
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The dependency on state budget is also associated with quick deconspiration. Central
purchases of instruments (motor vehicles, walkie-talkies and their specific design etc.),
uniformity and connecting to the criminal environment through www.mvcr.cz sever instead of
connecting through a commercial provider usually give up a police officer before he or she
can record any criminal activity.

Another significant system deficiency is the approach to the solving of intellectual property
problem. Territorial station employees basically approach the solving of this problem in two
ways:

e they trivialize the given problem — they decrease its public dangerousness and
importance,

e they exaggerate the problem beyond their capabilities — they approach the problem in
a way that it is not in their power to change anything and therefore they will not deal
with it.

It implies from the performed consultations and acquired documentation that the trivialization
takes place on all levels of police management, even in places where legal awareness should
be on adequate level. The issue of protection of rights arising from intellectual property is
solved by the police merely on the basis of good personal relationship with the complainants,
or better, aggrieved parties and their representatives, and that only in the given location.

Statistic numbers indicate and the acquired information from expert public confirm that the
Police has resigned on any working out of the structures, it only solves new cases of this
criminal activity.

If criminal activity detection rate (and system based on solved crimes) remains the main
criterion for assessing efficiency of police departments, it is obvious that no correspondent
steps will be taken even against obvious signs of crime in the field of piracy and
counterfeiting, unless it is sure that a concrete offender will be detected and prosecuted.

Criminal activity detection rate is the basis criterion for assessment of each police department
and it affect the system of remuneration. Therefore it is quite clear that none of the police
officers are interested in detecting criminal acts whose result is unclear from the outset

Pursuant to the state and scope of this antisocial phenomenon in the recent years, it is
expected that the statistic decrease in criminal statistics has not been caused by decline of this
kind of crime, it is merely a shift to the statistics of administrative torts of the CTI and the
Customs Administration. This shift in statistics causes an undesirable phenomenon, namely
the fact that the offenders are not dealt with in criminal proceedings, therefore the repressive
institutions of other state administration authorities may not apply. This approach closely
reminds moving in a circle.
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9. POSSIBILITIES OF SYSTEM CHANGES

There is no doubt that the stall sale system (or better trading in marketplaces) is a problem
which must be dealt with comprehensively. In this matter, it must be a long-term concentrated
pressure of state authorities and institutions at strict abidance by the current legal standards.

Besides this obvious form of right infringement, it will be necessary to deal with the issues of
right infringement on the Internet in the near future. This mainly concerns already mentioned
“sensitive” commodities. The increase of this crime is unstoppable and its elimination may
not be solved by the “trial-and-error ““ system, which has been practised until now in this field
of crime.

The abovementioned implies that it is a completely legitimate request consisting in rethinking
of the Government Decree no. 330 of 14™ April 1999, or better, the Conception of the Fight
Against Crime in the Sphere of Intellectual Property adopted by this Decree. It is also
necessary to unambiguously define “why* this conception has failed, “where* its deficiencies
are and “what“ needs to be done in order to eliminate at least the most significant
manifestation of this crime.

One thing is obvious now. The advisory and initiation authority established by this conception
must be equipped with executive powers in individual departments in the future and it must
coordinate the procedures goal-oriented. Mere statements will never lead to the solving of
the problem.

Trade licensing authorities and tax offices must start with uncompromising insistence on
following legislatively set duties and begin strictly exercising their powers. Thorough and
continuous inspection of accounting documents should also deal with the opposite situation,
i.e. laundering of money coming from piracy.

Elimination of stall sale and marketplaces as we know them from border regions should
become a priority. There should be transparent definition of obligations for owners, lessees,
sub lessees etc., particularly in the following fields:

e when signing a lease agreement (sublease agreement, etc.) the new lessee shall be
identified on the basis of an authentic document,

e a written contract must be concluded and it must contain accurately specified place of
business / stall / premises,

e it is necessary to define restrictions that the agreement may not be signed with a
foreigner who fails to present a long-term residence permit, thus failing to prove the
legitimacy of his or her business.
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The amended Consumer Protection Act imposes an obligation to marketplace lessees and
owners to keep a record of sellers, but there is a problem with enforcement of this
obligation. The proposed amendment should give state administration authorities the power
to supervise over the abidance by this obligation.

The Police of the Czech Republic which has been facing lack of funds for a long time and
which is nowadays also facing lack of professionally able personnel may not become resigned
to the performance of activities associated with detection of this kind of criminal activity.

It is possible, to certain acceptable extent, to substitute the Police with Customs
Administration authorities during detection of this kind of crime (it is, basically, the current
“status quo®, when only Customs Administration authorities perform any activity, although
we have to say that they are successful and highly professional), but this approach does not
solve the problem of criminality and its manifestations and it cannot even solve it in the
future.

The police management must begin with radical system changes, improve the current
personnel, technical and financial resources and minimize costs of detecting this kind of crime
in an effective way.

The primary measure seems to be the system measure consisting in establishment of a special
department dealing with organized crime in the field of intellectual property rights. The
sphere of action of this department must cover the whole Czech Republic and it must be
equipped with resources and powers standardly used by the Office for Detection of Organized
Crime. In this respect, it is necessary to say that the new cases of this kind of criminal activity
should still be dealt with by police authorities with territorial competence.

The establishment of this department should eliminate negative influences to police activities.
The influences namely include:

e environment,

e corruption and professional blindness,

e treatment of operative and supporting operative measures,

e unambiguous approach to and understanding of the issue of intellectual property
protection as a whole,

e direct and close cooperation (in the field of knowledge) with the Customs Authority
and the CTI, the Ministry of Finance and their specialized departments,

e exercise of legislative powers to withdraw profits from criminal activity.
There is no doubt that the stall sale system (or better trading in marketplaces) is a problem,

which must be dealt with comprehensively. In this matter, it must be a long-term concentrated
pressure of state authorities and institutions at strict abidance by the current legal standards.
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Besides this obvious form of right infringement, it will be necessary to deal with the issues of
right infringement on the Internet in the near future. This mainly concerns already mentioned
“sensitive” commodities. The increase of this crime is unstoppable and its elimination may
not be solved by the “trial-and-error “ system which has been practised until now in this field

of crime.
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10. PREVENTIVE STRATEGY

10.1. Crime prevention

Crime prevention may simply be defined as an offensive strategy of fight against criminal
activity. Crime prevention methods are — contrary to repressive methods (outlined mainly
within the framework of criminal policy) - non-repressive methods in which a wide range of
public institutions and private subjects participate. The aim of focused preventive action is to
decrease the scope and seriousness of the criminal activity and increase the feeling of security
of natural and legal entities.

Preventive policy focuses on elimination of criminogenic factors and criminal risk
phenomena. And we should not forget help to victims of criminal acts, which is also included.

We understand crime as the most extreme section of social pathology. Its sources lay in the
social (it concerns causes) and situational section (it concerns opportunities). Elimination of
social causes is a subject of wide conception of social policy (upbringing, education, adult
education, social security, labour market etc., but also criminal policy), while situational
aspects lay in elimination of opportunities to commit crime. This namely concerns
identification of conditions facilitating commitment of crime (this means all particularities of
social and natural environment in relation to space and time, which facilitate or accompany
inception of criminal acts. They can exist objectively without being caused by a culprit, or
they can eventually be induced by the culprit or the aggrieved party, and that either
intentionally or unintentionally). To put it briefly — social prevention focuses on the culprit
and the situational one on reduction of the opportunity to commit crime.

The current conception significantly widens the preventive theory. The preventive theory used
to be associated only with so-called traditional criminality (property crimes, violent crimes
and crimes against morality) in the past. The current preventive theory deals with elimination
of social causes within the framework of modern political strategies and research work in the
field of prevention as well as implementation of practical measures. The centre of focus is on
social causes, which enable spreading of criminal infection among endangered social groups
of the population. From this point of view, prevention also becomes a significant component
of strategies for fighting against organized crime, terrorism, economic criminality and
corruption.
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10.2. Criminogenic factors

Based on the current state and the genesis of criminal activity in intellectual property field, we
can determine certain causes and conditions, which have negatively influenced this kind of
criminal activity and still influence it to certain extent. These namely include:

e development of free market economy caused increase of the amount of entrepreneurs
active in the given field;

e release of goods sale regulation enabled development of pirated goods market;

e liberality of legal regulations governing the conditions for enterprising in the given
field;

e primarily, development of stall sale and its insufficient control mechanism;

e low prices compared to the prices of original goods and low purchasing power of
potential customers interested in certain intellectual property item;

e casy technical feasibility of plagiarism/piracy;

e wide possibility of variability of the subject of interest of offenders;

e legal consciousness (both of criminals and of potential customers and users),
trivialization of criminal activity;

e lack of experience (particularly in the beginning) of authorities active in criminal
proceedings with dealing with this kind of criminal activity;

e punishment (criminal/administrative) of end sellers — culprits only, with no regard to
accomplices and organizers;

e avoidance of punishment by leaving the point of sale;

e avoidance of criminal punishment by using selected citizens in social distress, or
better, using minors /juveniles;

e well-organized and professional criminal structures organizing commitment of this
kind of crime;

e high level of latency of this kind of crime, use of conspiratorial methods to cover it,

e accumulation of financial capital allows penetration of criminal structures in the field
of interest and its corruption;

e strong influence of international element.
The abovementioned factors negatively influence not only the state and development of

criminality in the given field, but also the efficiency in detection and documenting of this kind
of criminal activity.
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10.3. Possible preventive strategy trends

As implies from the previous text, criminal activity in the field of infringement of intellectual
property rights is an inseparable part of our society. It appears in two different forms, namely:
e in an obvious and public form (stall sale),

e in a highly latent form, which is nevertheless notorious (home piracy).

Extension of powers in the repression field has not brought the required effect pursuant to the
statistics, while the so-called home criminality cannot be monitored at all. There are only
qualified estimates for this kind of criminality, but these estimates are experiencing growth in
values even in the worldwide scope.

Aim-oriented and scientifically elaborated preventive strategy should play central role in
elimination of this pathological phenomenon in the future. The thesis is based on the belief
that criminality in this field is most dangerous for the society (including authors and right-
holders) in its “home* form where the use of severe repressions will always fail.

We can successfully dispute the below mentioned trends of preventive strategy, but the
decisive factor will be a performance of serious scientific research and its conclusions.

Possible trends of preventive strategy:

e create and support specific preventive programs implemented by repressive
departments and non-state non-profit organizations

e improvement of legal conscience and continuous action in the field of legal
conscience, mainly of children and youths,

e cffort to remove tolerance of citizens against commitment of this kind of criminal
activity.
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11. PROBLEMS AND POSSIBLE SOLUTIONS TO THE LACK OF
COOPERATION

Cooperation between state administration bodies in the field of repression of intellectual
property rights infringement takes place in two platforms. Both are on intradepartmental level.
The first of them was established in July 1997 when the Agreement on cooperation between
four state administration authorities was signed. The need to cooperate with other subjects
gradually arose and therefore eight state authorities currently cooperate within the framework
of this agreement. The second platform is the Intradepartmental advisory committee on
repression of intellectual property rights infringement at the Ministry of Industry and Trade.

(a) Agreement on cooperation - history

The Agreement on cooperation in the field of repression of intellectual property rights
infringement was signed between the Czech Trade Inspection, the Police of the Czech
Republic, the Ministry of Finance — the General Customs Directorate and the Industrial
Property Office on 21* July 1997. Based on the needs for cooperation and on government
measures, other parties acceded to the Agreement. Currently it is the “Agreement on
Cooperation between eight state administration authorities, so-called “Octalateral
Agreement®. The authorities include:

e Czech Trade Inspection

e Police of the Czech Republic

e Industrial Property Office

e Ministry of Finance — General Customs Directorate

e Ministry of Industry and Trade — Department of Trade

e Ministry of Finance — Central Financial and Tax Directorate
e Ministry of Culture

e State Agricultural and Foodstuff Inspection

Activities arising from the implementation of the Agreement were mainly focused on
the field of mass production, distribution, export and import of pirated goods. Centrals
(headquarters) of individual institutions have controlling, coordination and inspection
function and the measures themselves are implemented by territorial departments of
individual subjects.

One of the first tasks of the work group, which had been established on the basis of the
Agreement, was to formulate the principles of cooperation, which could enable
repression of intellectual property rights infringement under the laws valid at that time.
The group formulated the “Principles of cooperation in protection of the domestic
market against the infringement of rights associated with trademarks, trade names and
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(b)

protected appellations of origin®“, which defined procedures, information flows and
contact points so that each detected breach of regulations could be qualified either as
an administrative tort or as a criminal act. Based on these principles, the CTI
employees were regularly trained to recognize genuineness of textile goods of world
famous trademarks and joint inspection raids were carried out. Another significant
event was the conclusion of an agreement between the CTI and the Ministry of
Industry and Trade — Department of Trade concerning new means of transferring
information between Trade Licensing Offices and CTI inspectorates.

The activity of the Agreement also focused on the sale in marketplaces where many
products infringing intellectual property rights are sold and where all efforts to
exercise fiscal interests of the state and consumer protection fail. Therefore an analysis
of stall sale was drawn up together with material called “Comprehensive solution of
stall sale in the Czech Republic®, which dealt with solving of negative phenomena in
stall sale and with draft acts in the field of repression of trademark rights infringement
These drafts were also adopted in the wording of the “Conception of the Fight Against
Crime in the Sphere of Intellectual Property” approved by the government of the
Czech Republic in April 1999.

Ever since the beginning of the existence of the “Agreement” the working group has
felt the need to improve informedness between individual offices and engaged in
thoughts about establishment of information system for intellectual property field.
However, only the Measures aimed at fighting against crime in intellectual property
field adopted by the government and the activity of the Industrial Property Office
enabled creation of such system.

The information system was established within Phare project called “Intellectual rights
enforcement “ and it has been operating at www.dusevnivlastnictvi.cz website since
2004.

Agreement on cooperation — the present day

The Agreement on cooperation in the field of repression of intellectual property rights
infringement still officially exists at present. However, is the existence real or just
formal? Let us ask a few questions, which could help us, uncover this problem.

Do the authorities participating in the Agreement cooperate during operations aimed
at repression of right infringement?

Yes, they do, but less than they used to a few years ago. An Amendment to Act no.
634/1992 Coll. on Consumer Protection, as amended equipped one of the main
participants of the field cooperation — Customs Administration — with competences to
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inspect both legal and natural entities which produce, store, distribute, import, export,
purchase, sell or supply goods to the domestic market or exert some other activity at
the domestic market, in cooperation with the Czech Trade Inspection or separately, in
cases of justified suspicion that products or goods infringe certain intellectual property
rights.

Together with competences to detain goods, decide on its forfeiture or confiscation,
impose a fine or decide on destruction and competences for the destruction itself, the
Customs Authority obtained additional competences to perform inspections in the field
of intellectual property in the whole process of production, distribution and sale of
such goods and that both on the domestic market and during import and export. For
this purpose, the Customs Authority is also an authority active in criminal
proceedings. It thus currently has all competences, structure and number of employees
to act independently in the process of repression of intellectual property rights
infringement and not to be just an authority which provides protection to CTI
employees and participates in heavy manual labour during detention of goods without
the possibility to boast with this as results of common work. Even the recent results
show that the Customs Administration works mainly separately. The acquirement of
new competences of the Customs Administration was the moment when all the
authorities should have arranged even closer cooperation. It surely was not an
intention of the changes in legislature to cause the competences of state administration
authorities to overlap, but they were rather intended to make the authorities divide the
work for the common good, to use their unique advantages and together cover the
whole process of intellectual property rights infringement from the production or
import up to the sale to the end consumer.

= Do state administration authorities share information concerning infringement of
intellectual property rights so that all forms of punishment of such activity can be
used?

They share the information, but often in a form, which does not enable its use for
further action. One such example may be the reporting of cases of intellectual property
rights infringement to Trade Licensing Offices. Although such notifications are
submitted in practice, they usually no not lead to the withdrawal of a trading licence or
to a decision on suspension of business. There is a lot of space for the improvement of
cooperation in this field. Do all the notifications not meet all requirements for the
Trade Licensing Office to act? Is it possible to determine minimum requirements for
formally correct notification or are there any other obstacles to the final decision of the
Trade Licensing Office? It is a matter of cooperation, knowledge about the activity of
the other offices and also fulfilment of legal information duties!
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= Do individual authorities use the knowledge and abilities of employees of other state
administration authorities for education and training of their own employees in the
field of intellectual property?

Yes, they do, but to a minimum extent these days. It is not systematic cooperation in
educational field. It is important that the employees of individual offices know about
inspection powers and competences of other offices and about working procedures of
authorities active in criminal proceedings as well as about criminal acts in the field of
intellectual property. Only then will they be able to assess the situation in the field and
invite an authority whose work will be more efficient and they will also be able to
send a usable notification.

All this should be a part of cooperation in education of employees in the field of
repression of intellectual property rights infringement. It is thus not only about
knowing the regulations which govern individual intellectual property rights, but also
about knowing what the competences of other authorities performing their activities in
the same field are.

= Does the Agreement also apply on other level than the statewide one?

There are no regular meetings of employees of individual offices, which have signed
the Agreement. Cooperation on regional and formerly also district levels where
organization and methodical organization of most of the actions is rather accidental,
and in most cases it is based on personal acquaintance of individual employees. It is
surely important and contributes to more efficient cooperation but only if it is
supported by managers of territorial units who can give solid framework and clear
rules to the cooperation.
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12. PROPOSAL OF MEASURES

As implies from the abovementioned answers, the Agreement on cooperation between
the eight state administration bodies in the field of repression of intellectual property
rights infringement is only formally functional and there are two possibilities how to
deal with the situation: Either cease the cooperation or give it a new impulse and come
up with fields in which it would be substantiated.

What should thus be solved by cooperation in the field of repression of intellectual
property rights infringement? A lot can be deducted from the Measures aimed at
fighting against crime in intellectual property already approved by the Decree of the
government of the Czech Republic n0.330 of 14™ April 1999. These measures which
should have been implemented (except the continuous ones) by the end of 1999 and
which were of intradepartmental character remained more or less incomplete, although
most of them could have brought the required results after eventual update.

12.1. Proposal of the set of necessary measures

(a) Media influence field

- popularise activities of individual subjects (including non-government ones) acting in
the field of intellectual property rights protection through discussions, exhibitions,
talks for the public, etc. Support discussion on the current problems in intellectual
property rights protection section, namely from the international law and
international trade point of view.

(b) Education field

- propose and implement further education of employees of the Police of the Czech
Republic, public prosecutors, judges, employees of the Czech Trade Inspection, the
Trade Department of the Ministry of Industry and Trade, Trade Licensing Offices,
tax offices and customs authorities through common educational projects aimed at
selected problems of intellectual property rights protection.

(c) Analytical field

- analyse situation in intellectual property rights infringement section within the
framework of preparation of the Report on security situation in the Czech Republic
(by 30" May every year);

- set concrete criteria for assessment of efficiency of activities of individual authorities
and institutions engaged in fight against illegal activities in the field of intellectual
property (Trade Licensing Offices, the Czech Trade Inspection, the Police of the
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Czech Republic, the General Customs Directorate) and perform regular assessment
in the documentation for the Report on security situation (or eventually other
materials) pursuant to these criteria.

(d) Organizational and technical field

- prepare a project of (preventive) security actions aimed at the repression of crime in
intellectual property field in cooperation with other interested subjects (individual
services of the Police of the Czech Republic, the Czech Trade Inspection, the
General Customs Directorate, the Department of Trade of the Ministry of Finance,
etc.);

- prepare single methodology for detection and examination of facts of the crime and
also methodology for sanctioning of offences and other administrative torts in the
field of intellectual property in one’s sphere of authority and that with regard to the
duties of a supervisory body when imposing sanctions. Ensure continuous updating
of this methodology to include newly appeared forms of criminality;

- ensure coordination of the activities of the Czech Trade Inspection and Trade
Licensing Offices in repression of illegal conduct in intellectual property field;

- annually monitor all cases of crimes against intellectual property rights for the
purposes of their regular assessment in terms of the forms of crime and in terms of
the effectiveness of procedures of state authorities during their repression. Cooperate
with non-government organizations dealing with intellectual property rights
protection during the monitoring;

- perform analysis of mutual possibilities and needs for the securing of information flow
between subjects active in the section of intellectual property rights protection and
create legal, organizational and technical conditions for the establishment of a
common information system for all interested subjects and analysis results.

(e) Legislative field
- Propose establishment of such legal institutes which would allow effective and quick
punishment of intellectual property rights infringement within the framework of
criminal law recodification process;
- present a draft amendment to Act n0.634/1992 Coll., on Consumer Protection defining
a counterfeit copy and pirated goods and draft amendment to Act no. 64/1986 Coll.,
on the Czech Trade Inspection which should give the CTI the power to confiscate
and destroy such goods.

(F) Intradepartmental cooperation field

- extend the Agreement on cooperation in activities aimed namely at the breach of
regulations concerning unfair competition, trademarks, appellation of origin of
products, utility models, industrial designs, inventions and copyright to include the
Ministry of Culture as another contracting party;
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- establish the Intradepartmental commission for the repression of illegal activities
against intellectual property rights at the Ministry of Industry and Trade and equip
this commission with coordination powers when initiating legislative and other
measures.

(9) International cooperation field

- monitor foreign activities aimed at intellectual property rights protection, analyse the
acquired findings and use them in performance of individual measures in the
Conception.

The analysis of individual measures implies that some of them have not been
implemented completely and some have not been implemented at all. These are
measures mentioned above under clauses 2 to 8. What do these measures have in
common? They all need intradepartmental approach and close coordination and
cooperation between state administration bodies active in the field of repression of
intellectual property rights infringement and they are analytic, technical or
organizational measures.

It is surely worth thinking to perform thorough revision of these measures and propose
implementation of such measures, which would deal with their substance.
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13. CONCLUSION

Cooperation between state administration bodies in the field of repression of
intellectual property rights infringement has reached the point when it outwardly
seems that it is not necessary, that all interested subjects have their powers and are
able to use them completely without the need for any close cooperation. The
authorities have their own criteria pursuant to which they assess their work and the
statistic results of the repression of intellectual property rights infringement are
continuously improving.

On the other hand, practical and real situation in the infringement of intellectual
property rights is not improving and it has its social and economic consequences as
well as other consequences from the international law point of view. Would it not be
better to ensure cooperation between state administration bodies in the given field
from legislative and personnel point of view and require them to implement measures
leading to the remedy of the condition instead of almost annual processing of
statements and documentation for international discussions concerning the field of
intellectual property rights protection in the Czech Republic, and that namely in the
UNA/European Commission and in relation to the USA in association with the threat
of political and commercial measures as a result of the Czech Republic being put on
the so-called “Watch List of countries infringing intellectual property rights* pursuant
to provisions of Special 301 of the US Trade Act?

We do not necessarily have to restore the so-called “Octalateral Agreement®, even though it
proved its viability during the dealing with the initial problems with repression of intellectual
property rights infringement, but it is necessary to ensure that measures which can only be
implemented in cooperation are prepared by experts from the offices whose competence and
sphere of authority is repression of intellectual property rights infringement.
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